
JULY 1976 

c 8"~ '85 

J, ps.r 
'~''/7 
~ I 

POLICE OFFICER'S HANDBOOK 

PART XXVI 

FELONY ARREST 
WITHOUT WARRANT 
(US v. Watson) 

FLEMING'S NOTEBOOK ... Chapter 126: 

ACTS OF 1976 
GENERAL ASSEMBLY OF SOUTH CAROLINA 

a) Auxiliary Police Officers 

b) Magistrates... C STJ\'JE LIBRARY 
Power to Suspend Sentenc~. • It\ 

c) Magistrates' Constables .•. 
Power to Carry Pistols I"'V-4 ~;:$ 2004 

d) Kidnapping ... 
Definition Changed 

e) South Carolina's Detox LawSTATE DOCUMENTS 
Present Status 

Prepared under the direction of E. Fleming Mason 
Producer of Crime-to-Court ETV Law Enforcement 
Informational Programs, in cooperation with South 
Carolina Educational Television Network with funds 
provided through the South Carolina Criminal 
Justice Academy. 

\ 



LAW ENFORCEMENT - ETV TRAINING PROGRAM 

POLICE OFFICER'S HANDBOOK 

FELONY ARREST 
WITHOUT WARRANT 
(US v. Watson) 

ACTS OF 1976 
GENERAL ASSEMBLY OF SOUTH CAROLINA 

By 

Joseph C. Coleman 
Deputy Attorney General 
State of South Carolina 

Endorsed by 

South Carolina Governor, James B. Edwards 
South Carolina Law Enforcement Division 
South Carolina Sheriffs' Association 
South Carolina Enforcement Officers' Association 
South Carolina Police Chiefs' Executive Association 
South Carolina FBI National Academy Associates 
South Carolina Southern Police Institute Associates 



Ron. James C. Anders 
State Circuit Solicitor 

5th Judicial Circuit 
Kershaw- Richland Counties 

State of South Carolina 

u 

-2-

"The United States Supreme Court has approved 

the common law rule that an officer may make 

a felony arrest without warrant upon probable 

cause, even though there was prior opportunity 

to obtain an arrest warrant." 

James C. Anders 
State Circuit Solicitor 
5th Judicial Circuit 
Kershaw- Richland Counties 
State of South Carolina 
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FELONY ARREST 
WITHOUT WARRANT 

United States v. Watson 
44 LW 4112 

The common law rule that came to us from 

English law is that a police officer may arrest 

without warrant one who the officer has probable 

cause to believe has committed a felony. 

It has been argued in some quarters that this 

rule should not apply when the law enforcement 

officer has plenty of time in which to obtain an 

arre·st warrant ahead of time. 

Recently .•• strangely enough, for the first 

time •.• the United States Supreme Court met the 

question head-on, and gave us an answer. 

(USv. Watson, 44LW4112, decided Jan. 26, 1976.) 
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An informer (established as reliable) told 

police that a suspect (Watson) had furnished him 

with one stolen credit card, with instructions to 

use it unlawfully, and, further, that the suspect 

was meeting the informer at a sidewalk cafe at a 

certain time on a day several days away with more 

stolen credit cards in his possession. 

Under Federal Law, stealing credit cards from 

the mails is a felony. 

Thus, there was plenty of probable cause upon 

which the officers could have applied for and 

obtained an arrest warrant for Watson and a search 

warrant for his car. They did not do so. 

Keeping the suspect and the informer under 

surveillance at the sidewalk cafe on the appointed 

day, officers, upon a pre-arranged signal from the 

informer, moved in and placed the suspect (Watson) 

under arrest for stealing credit cards from the mails. 
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Watson was searched (incident to the arrest), 

but no card was found. Officers (Federal Postal 

Inspectors) then asked Watson if they could search 

his car, which was parked nearby. He replied, 

"Go ahead!", surrendering his car keys to the officers. 

A search of the car produced stolen credit cards. 

Upon conviction in Federal Court for stealing 

credit cards from the mails, Watson appealed, arguing 

that the officers had several days notice and plenty 

of probable cause upon which to obtain an arrest 

warrant for Watson .•. and that, therefore, Watson's 

warrantless arrest was unlawful. 

If the initial arrest was unlawful, argued 

Watson, everything that flowed therefrom •.• search 

of the car .•. was the '-t~_t:,_it o.f_~)::l-~--~.ison __ ~E~', 

tainted, and inadmissable in evidence against him. 

) 
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Further, argued Watson, he was under arrest at 

the time officers asked permission to conduct a 

search of his car, and such permission as he gave 

was, therefore, not free and voluntary. 

As a third point, the defendant argued that 

officers were under a duty to warn him that he had 

a right to refuse them permission to search his car. 

Admittedly, they had not done so. 

The United States Supreme Court held against 

the convicted man on all points and affirmed his 

conviction. Following is the language of the Court: 
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WAS THE ARREST UNLAWFUL 
BECAUSE NO ARREST WARRANT 

WAS OBTAINED? 

"The balance struck by the common law in 

generally authorizing felony arrests on probable 

cause, but without warrant, has survived substantiallY, 

intact. 

"This is the rule Congress has long directed 

its principal law enforcement officers to follow. 

Congress has plainly decided against conditioning 

warrantless arrest power on proof of exigent 

circumstances. Law enforcement officers may find it 

wise to seek arrest warrants where practicable to do 

so, and their judgments about probable cause may be 

more readily accepted where backed by a warrant 

issued by a magistrate. But we decline to transform 

this judicial preference into a constitutional rule 

when the judgment of the Nation and Congress has for 

so long been to authorize warrantless public arrests 

-10-

on probable cause rather than to encumber criminal 

prosecutions with endless litigation with respect 

to the existence of exigent circumstances, whether 

it was practicable to get a warrant, whether the 

suspect was about to flee, and the like. 

) 
"Watson's arrest did not violate the Fourth 

Amendment, and the Court of Appeals erred in holding 

to the contrary." 
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WAS WATSON'S CONSENT TO SEARCH 
HIS CAR NOT VOLUNTARY BECAUSE 

HE WAS UNDER ARREST? 

"We are satisfied in addition that the 

remaining factors relied upon by the Court of 

Appeals to invalidate Watson's consent are 

inadequate to demonstrate that, in the totality 

of the circumstances, Watson's consent was not his 

own "essentially free and unconstrained choice" 

because his "will ha(d) been overborne and his 

capacity for self-determination critically impaired." 

Schneckloth v. Bustamonte, 412 U.S. 218, 225 (1973). 

There was no over act or thr.eat of force against 

Watson proved or claimed. There were no promises 

made to him and no indication of more subtle forms 

of coercion that might flaw his judgment. He had 

been arrested and was in custody, but his consent was 

given while on a public street, not in the confines 

of the police station. Moreover, the fact of custody 

alone has never been enough in itself to demonstrate 

a coerced confession or consent to search." 

) 
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WERE THE OFFICERS UNDER A DUTY 
TO WARN WATSON THAT HE COULD 

REFUSE THEM PERMISSION TO SEARCH 
HIS CAR? 

"Similarly, under Schneckloth, the absence 

of proof that Watson knew he could withhold his 

consent, though it may be a factor in the overall 

judgment, is not to be given controlling significance. 

There is no indication in this record that Watson 

was a newcomer to the law, mentally deficient or 

unable in the face of a custodial arrest to 

exercise a free choice. He was given MIRANDA 

warnings and was further cautioned that the results 

of the search of his car could be used against him. 

He persisted in his consent. 

"In these circumstances, to hold that illegal 

coercion is made out from the fact of arrest and 

the failure to inform the arrestee that he could 

withhold consent would not be consistent with 

Schneckloth and would distort the voluntariness 

standard that we reaffirmed in that case." 
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FLEMING'S NOTEBOOK ... Chapter 126: 
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GENERAL ASSEMBLY OF SOUTH CAROLINA 

STATE CAPITOL 
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AUXILIARY POLICE OFFICERS 
(Act ..• R 816) 

"The Chief of Police of any municipal 

corporation or county police department may appoint 

such number of auxiliary police officers as may be 

needed from time to time who shall hold office for 

such period of time as is provided for in the 

commission issued by the chief. They shall have 

such authority and power as is prescribed by law 

for the other police officers of the municipality or 

county and such general police duties as shall be 

prescribed by the chief and shall be subject to 

removal by the chief at any time in his discretion. 

They shall take the oath of office as required by 

law and shall furnish bond in such sum as may be 

determined by the governing body of the county or 

municipality for the faithful performance of their 

duties. 

"The provisions of Act 1186 of 1970 shall apply 

to auxiliary police officers appointed by authority 

of this act. (Police Academy.)" 
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MAGISTRATES ... 
POWER TO SUSPEND 

SENTENCE 

/ ~ I ~ 
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MAGISTRATES' POWER TO 
SUSPEND SENTENCE 

(Act ..• R 835) 

"Notwithstanding the limitations of Sections 

17-557 and 55-591, after a conviction or plea for 

any offense within his jurisdiction any magistrate 

may at the time of sentence suspend the imposition 

or execution of a sentence upon such terms and 

conditions as he may deem appropriate; PROVIDED, 

however, that after a conviction or plea for drawing 

and uttering a fraudulent check or other instrument 

in violation of Section 8-176 within his jurisdiction 

he shall at the time of sentence suspend the 

imposition or execution of a sentence only upon a 

showing of satisfactory proof of restitution. 

PROVIDED, further, when a minimum sentence is provided 

for by statute, except in Section 8-178, the 

magistrate shall not have authority to suspend such 

sentence below the minimum sentence so provided. 

Nothing in this section shall be construed to 
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authorize or empower any magistrate to suspend any 

specific suspension of any rights or privileges as 

imposed under any statutory administrative penalty. 

Nothing in this section shall be construed as giving 

magistrates the right to place any person on 

probation." 

-fr~~:_ 
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MAGISTRATES' 
CONSTABLES ... 
RIGHT TO CARRY PISTOL 
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MAGISTRATES' CONSTABLES 
••• AUTHORITY TO CARRY PISTOLS 

(Act. •. R 785) 

"Notwithstanding any other provision of law, 

magistrates' constables who have received the 

required training by the South Carolina Law Enforce-

ment Division as set forth in this act, shall be 

authorized to carry pistols on and about their 

persons when on official duty as such constables 

and when going to and from their places of residence. 

PROVIDED, however, that the Chief of the South Carolina 

Law Enforcement Division, after hearing and for 

cause, may deny such privilege to any such constable 

who is guilty of using his pistol at any time in a 

manner inconsistent with accepted law enforcement 

procedures as determined by the Chief or who has 

been convicted of any crime for which a penalty of 

imprisonment for more than one year may be imposed. 

The term "conviction" shall include a plea of guilty, 

a plea of nolo contendere or forfeiture of bail. 

-22-

"Notwithstanding any other provision of law, 

all full-time magistrates' constables shall attend 

the South Carolina Criminal Justice Training 

Academy within one year from the effective date of 

this Act or within one year from initial date of 

employment after effective date of this Act. 
j 

"The Chief of the South Carolina Law Enforcement 

Division shall promulgate rules and regulations 

necessary to implement the provisions of this Act." 
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NOTE BY EDITOR: 

An opinion by the Attorney General's Office 

is to the effect that constables under this Act 

must attend the Academy before they are empowered 

to carry pistols, and that they must attend the 

Academy within one year after the Act (June 29, 

1976) or one year after appointment. Some 

consideration is being given to asking the General 

Assembly to modify the Act next January to provide 

for a special course at the Academy for magistrates' 

constables •• so that it will not be necessary for 

them to take the full eight-week course. 
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KIDNAPPING 
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KIDNAPPING ... 
DEFINITION CHANGED 

(Act .•• R 813) 

"Whoever shall unlawfully seize, confine, 

inveigle, decoy, kidnap, abduct or carry away any 

other person by any means whatsoever without 

authority of law, except when a minor is seized 

or taken by a parent thereof, shall be guilty of 

a felony and, upon conviction, shall suffer the 

punishment of life imprisonment unless sentenced 

for murder as provided in Section 16-52." 

~) 
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NOTE BY EDITOR: 

SOUTH CAROLINA'S DETOX LAW 
... PRESENT STATUS 

On July 2, 1976, as Attorney for Chief J.P. 

Strom of SLED, Col. P.F. Thompson of the State 

Highway Patrol, and Maj. W.J. Seaborn, President 

of the South Carolina Law Enforcement Officers' 

Association, the Ron. J.C. Coleman, Deputy Attorney 

General of South Carolina, filed a legal action in 

the South Carolina Supreme Court challenging the 

validity of the so-called 'Detoxification' law, 

which law was effective July 1, 1976. 

Chief Justice Woodrow Lewis issued an order 

postponing the effective date of the law until the 

case can be argued in the State Supreme Court .•. 

probably in September or October 1976. 

As of right now, the 'Detox' bill is suspended 

by court order. 

30 ••• EFM 
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