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INTRODUCTION

The Committee to Study State Bidding Procedures asked the Legis-
lative Audit Council to undertake a review of commodity purchasing
procedures in South Carolina and make a comparison with procedures
used in other states. The Committee's focus in the request was to
compare and contrast the advantages and disad\}antages of centralized
and decentralized commodity purchasing systems, and, if possible,
identify areas for improvement in South Carolina's commodity purchasing

procedures.

SCOPE AND METHOD

The audit report has two chapters. The first chapter defines and
explains both a centralized purchasing system and a decentralized
system and compares these definitions with South Carolina's system.

The second chapter identifies areas in the State's commodity purchasing
procedures where improvements can be made, or where policy issueé

need to be more clearly defined and resolved. The study does not
address procedures for acquiring professional services such as architects,
nor are procedures for capital improvements projects examined. These
topics have been examined in previous Audit Council reports.

In the comparison between centralized and decentralized purchasing,
the following issue areas were examined: term contracts, purchasing
functions, data collection and analysis procedures, contract award
procedures, bidders' lists, and training. The Auuit Council reviewed

recent purchasing studies conducted by other states, by the Council of



State Governments, and by the United States General Accounting Office.
Twenty-five South Carolina agencies, most having their own purchasing
departments, were surveyed regarding the State's purchasing procedures.
Various aspects of the operation of the Central State Purchasing Office
of the Division of General Services alsoc were reviewed. In addition,
Audit Council staff attended the public hearings held by the State
Reorganization Commission concerning the proposed Model Procurement

Code.



REPORT SUMMARY

This report presents a summary discussion of the most important
and desirable features of a State procurement system. The review
attempted to focus on the issue of cost effectiveness as it relates to
centralization and decentralization in theory. These concepts were then
related to current practices in South Carolina and other states. Certain
problem areas are presented with recommendations because they seem to
be an important policy issue or of a broad enough scale to warrant
legislative consideration. A few additional qﬁestions of a technical
nature were raised during the course of the fieldwork which are being
brought to the attention of the Division of General Services for their
consideration.

It is difficult to make general statements about public procurement
because there are always exceptions. However, in general, South
Carolina's public procurement procedures, in comparison with other
states, are relatively decentralized and flexible. Although specific
recommendations are in the body of this repori:, they all are related to
the need for improved controls. The Audit Council feels that improved A
controls are needed due to both the relative degree of decentralization
in the State's procurement system and the problem areas cited in the

report.



CHAPTER ONE

Introduction: Desirable Characteristics of a State Procurement System

This chapter briefly outlines the most important and essential
attributes necessary to help a State procurement system operate properly.
First is a consolidated comprehensive procurement law. The other
desirable features could be incorporated in the law: a statement of the
State's purchasing principles, a directive to seek competitive pricing
advantageous to the State at all levels of purchasing, a detailed code of
conduct for purchasing officials with meaningful sanctions for violators,

a central information file of purchasing data, and routine analysis of

the data to help ensure that the purchasing system is operating properly.
The law also should delegate adequate authority for oversight and
management of the State's procurement system.

The mechanics of developing and implementing these features are
complex and demanding. South Carolina's purchasing procedures possess
the rudiments of most of these features in varying degree. Statutory
direction from the General Assembly is needed to provide the impetus
and authority for the Division of General Servicesa to fully implement the
refinement measures necessary for significant improvement in the State's
procurement system. Discussions of more specific areas for improvement
which can enhance purchasing cost effectiveness and analysis of cost

effectiveness are presented in Chapter Two.

Defining the "Best" System for Public Purchasing

There are different approaches to establishing an ideal purchasing

system for a state. The approach selected depends on the Legislature



determining and defining the primary goal of the state's purchasing
system. The following comment from the General Accounting Office
outlines one type of public purchasing. philosophy.

The primary objective of public purchasing is
to economically acquire needed goods and services
of acceptable quality and to provide them to the
requisitioning unit when required. Traditional
auditing views purchasing's role as service oriented;
however, we view purchasing as a management
activity which helps government officials carry out
their responsibilities. (p. 13, Checklist and Guide-
lines for Evaluating Local Procurement Systems.
United States General Accounting Office, August,
1978.)

In contrast to this approach is the philosophy cited by the Council
of State Governments in a 1979 report on procurement practices in state
governments and the Federal Government.

The first obligation of the public contracting
function is stewardship for the taxpayer.... In
public contracting, an award--multiple as well as
single-~should be made only to fill a valid need, not
indulge preferences. Making awards for the purpose
of providing preferential choices by user agencies
is not in keeping with economy and optimum value.
(p. 49, Survey of Selected Procurement Practices
of State Governments. November 28, 1979; Council
of State Governments, Lexington, Kentucky.)

The differences among "philosophies" of public procurement may at
first seem subtle and of minor importance. However, the difference; in
emphasis are highly significant in developing both the system and the
necessary rules and regulations for operating a state procurement
system. The philosophy of procurement which is selected will have a
direct effect on the degree of centralization or decentralization which
characterizes the state system. The difference basically is the degree
of autonomy allowed State agencies in purchasing their own éupplies.
Given total independence, agency purchasing officials tend to place first

priority on meeting the needs and priorities established by agency
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managers. In a more centralized system, a central office will attempt
first to find commodities to satisfy the basic needs of all agencies, as
economically as possible, before giving priority to an individual agency's

preference.

Summary Description of a Centralized State Procurement System

The first requirement for any state purchasing system to be effec~
tive and accountable to the public is the statutory authority to exist
and operate. The most obvious identifying characteristic of a centralized
syétem is the statutory mandate for a single central office to carry out
all purchasing activities for the state. This mandate usually includes
authority to establish rules and regulations and grant exemptions.

In a totally centralized state purchasing system participant agencies
begin the supply acquisition process by initiating a purchase requisition
(PR) to the central state purchasing office (CSP). CSP usually will
review the PR for accuracy and clarity in the commodity specifications
and compliance with applicable rules and regulations. Competitive price
quotations are then solicited from commercial vendors. Once an appro-
priate vendor has bheen identified, CSP will cut (or authorize the agency
to issue) a purchase order (PO). Upon receipt of the PO, the vendor
will deliver or send the commodity to the using agency. Depending on
the nature of the state's supply system, the commodity may be sent to
a central supply warehouse, inspected, and then distributed to the
using agency.

According to a 1979 survey, South Carolina is one of the forty-nine
states which has a Central State Purchasiﬁg Office which buys or

contracts for the supply requirements of most or all State agencies.



Mississippi did not have a central state purchasing office according to
the survey. The concept of a central state purchasing office and a
high degree of centralization in state procurement practices is endorsed
by the United States General Accounting Office, the Council of State
Governments, the American Bar Association, and the National Institute

of Governmental Purchasing.

Summary Description of a Decentralized Procurement System

The extreme example of decentralization in state purchasing is
where each agency buys directly from commercial vendors using its own
staff without going through a third party such as a central state pur-
chasing office. Examples approaching this extreme degree of decentral-
ization are more characteristic of large national corporations with widely
scattered branch offices. The branch office usually will have its own
purchasing staff to fill routine supply needs.

There are many different ways of varying the degree of decentral-
ization in a state's procurement system. South Carolina is one of the
thirty-six states cited in the Council of State Governments' survey
which provides some sort of statutory exemption authorizing certain
agencies under certain circumstances to puréhaSe supplies without going
through the Central State Purchasing Office. Implementing and enforcing
adequate controls are the most critical elements in maintaining a successful
highly decentralized State procurement system. In those states where
some purchasing authority is delegated to state agencies it is usually
for purchases of small dollar amounts. If the supplies are available
from a statewide contract established by the central state purchasing

office, agencies generally are required to purchase from the vendor(s)



on the term contracts. In response to the question "what is the usual
dollar amount below which agencies are authorized to obtain their own
quotations locally?"; the following responses were made in the Council

of State Governments' survey.

1. Below $300 20 states

2. Between $300 and $500 16 states

3. Above $500 14 states
, 50 total

South Carolina falls in the third category. With some exceptions (dis-
cussed later), all purchases over $1,500 must be made by the State's
Central State Purchasing Office, by regulation of the Division of General

Services.

Desirable Characteristics of a Public Procurement System in Comparison

to the South Carolina System

This section lists five characteristics of a state procurement system
considered to be most important to an efficient, effective, and economical
operation. Comments are made about each characteristic's relationship
to a centralized and a decentralized system where appropriate. This is
not intended to be a complete list. It is a summary of the most impor-
tant and necessary features based on the experiences in other states,
and recent national and regional studies by various research organiza-
tions. With the discussion of each feature is a brief description of a

corresponding South Carolina procurement procedure where one exists.

Consolidated Purchasing Law

For either a decentralized or centralized purchasing system to
operate efficiently and effectively, there must be a statute which clearly

defines and requires adherence to sound public procurement practices.
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Preferably, the statute should be consolidat’ed in one section of the
state laws so as to facilitate reference and development of appropriate
state rules, regulations and internal procedures within state agencies.
When statutes applicable to public procurement are scattered throughout
a state's legal code, it is easier for the procurement principles endorsed
by the Legislature to become diffused and "watered-down" in interpretation.
In South Carolina, statutes governing State procurement practices
are scattered throughout more than two dozen sections and over fourteen
titles in the State Code. The Appropriation Act frequently contains
additional legal requirements applicable to purchasing. The enabling
legislation for many State agencies also has specific references to pur-
chasing practices. In addition, numerous State Attorney General opinions
have been issued over the years; these also are scattered throughout

the Code attached to their related sections.

RECOMMENDATION

THE AUDIT COUNCIL RECOMMENDS THAT THE
GENERAL ASSEMBLY CONSIDER CONSOLIDATING,
WHEREVER POSSIBLE, THE STATE'S PROCUREMENT
STATUTES INTO ONE SECTION IN THE STATE
CODE.

Statutory Outline of State's Procurement Principles

The state law relating to a state's procurement practices should
contain a statement of legislative intent and policy goals. For example,
the statute may (1) endorse achieving maximum open and free, equal

opportunity competition; (2) state the obligation of all managers and



purchasing officials to practice prudent stewardship of public funds in
procurement practices; and (3) specify a rigorous code of conduct for
purchasing officials. If the Legislature has made a commitment to a
particular degree of centralization in pfocurement practices, this also
should be declared. A clear mandate for compliance with the policy
should be included for the agency charged with managing the system in
addition to the agency receiving adequate delegation of authority to
exercise proper oversight and control. The need for more detailed
statutory specification of purchasing practices and standards becomes
more important and helpful as a purchasing system becomes less
centralized.

In South Carolina, Section 1-11-30 of the State Code assigns
authority to the State Budget and Control Board to adopt and promul-
gate rules and regulations governing purchasing. There is only an
indirect statement of legislative intent relating to management principles
in Section 1-1-30, (10). This sub-section requires the Board to publish
rules and regulations:

(10) Dealing with all other matteré necessary or
appropriate to the proper, efficient and economical
operation of the central purchase and supply func-
tions and the maximum coordination between the

Board and departments, institutions and agencies of
the State government. [Emphasis Added]

RECOMMENDATION
THE GENERAL ASSEMBLY SHOULD CONSIDER

INCORPORATING A STATEMENT OF LEGISLATIVE
INTENT, PRINCIPLES, AND POLICY GOALS INTO
THE STATE'S PROCUREMENT LAW.
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Requirements to Solicit Competitive Bids

Competition usually results in lower purchase prices. Competition
is a fundamental principle of public purchasing. The preferred form is
to have a process where a solicitation for sealed bids is widely advertised.
Sealed bids are then publicly opened, and the contract is awarded for
the lowest bid submitted by a responsive and responsible vendor whose
bid satisfies or betters the required specifications. The term responsible
bidder, in purchasing language, is defined as, "a person who has the
capability in all reports to perform fully the contract requirements, and
the integrity and reliability which will assure good faith performance
which may be substantiated by past performance.” The term responsive
bidder refers to a person who has submitted a bid which conforms in all
material aspects to the invitation for bid.

According to a June 1980 report by the United States General
Accounting Office (GAQ), "forty-four States have laws requiring competi-
tive sealed bidding for purchasing over established thresholds. In the
six States where competitive sealed bidding is not required by law, it is
the customary practice." They further point out that the most common
thresholds are $2,500 and $5,000.

In a centralized purchasing system the central state purchasing
office usually will carry out the bid advertising, public opening of bid
responses and awarding of contract. This may be done for a single
large purchase on behalf of a single agency. It also may be done to
develop a statewide term contract which allows all agencies to purchase
a specified commodity from one or more designated vendors at a guaran-
teed price. In a decentralized system each agency would carry out
either its own bid procedure or conduct the competition according to a

standard established by a state law, rule, or regulation.
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To be successful, competitive sealed bidding requires familiarity
with the market and the desired products and skill in preparing specifi-
cations. In addition, the procedures for advertising for bids and the
criteria for awarding the contract need to be carefully constructed to
ensure maximum, free and open competition. Not all bidding needs to
use sealed bids to be fair, open and competitive. There are other
techniques, usually applied to small dollar amounts, which can produce
competitve bidding. Since free and open competition is considered
essential to reducing prices in public purchasing, a statutory guideline
stressing the need for competition at all levels of procurement can help
ensure the implementation of competitive procurement practices.

In South Carolina, Section 1-1-440 of the State Code sets a pur-
chasing threshold of $1,500 for soliciting competitive bids.

Notwithstanding any other provision of law, all
State agencies and departments, before contracting
for fifteen hundred dollars or more with private
individuals or companies for products or services,
shall invite bids on such contract from at least
three qualified sources.*

In addition to the $1,500 law, the Division of General Services has
promulgated a $1,500 rule. With some specific exceptions for exempted
items, "All purchases over $1,500 must be made by Central State Pur-
chasing...." CSP has internal procedures requiring that formal bid
notices requesting submission of sealed bids be mailed to all appropriate
vendors for purchases in excess of $2,500. A "quote letter" may be

used for purchases costing between $500 and $2,499. However, CSP

buyers are required to go beyond the "three sources" requirement

*There are several other references in the Code to various purchasing
thresholds relating to capital improvements and certain professional
services which are beyond the scope of this report.
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to ensure that "sufficient sources are solicited to obtain maximum
competition.” |

The State's $1,500 law makes nb reference to obtaining adequate
value at the lowest price; neither does the $1,500 rule. The Audit
Council could find no statutory reference to obtaining prices most
advantageous to the State. .Agencies are allowed to buy directly from
the vendor items costing less than $1,500 if they are not on a term
contract. There are no statutes or rules and regulations requiring the
solicitation of competitive price quotations for these purchases. However,
if an agency sends its purchasing requisition to Central State Purchasing
to obtain items costing under $1,500, CSP will obtain competitive price
quotes.

The total volume of the State's purchases under $1,500 during
FY 79-80 was approximately $62,488,732 according to the records at
Central State Purchasing. Approximately $56,957,240 of this total was
made by agencies directly from vendors. It is not known how much of
this purchasing used competitive pricing methods. The implications of

this problem are discussed in more detail in Chapter Two.

RECOMMENDATION

THE GENERAL ASSEMBLY SHOULD CONSIDER
AMENDING THE CURRENT BID LAW (1-1-440) TO
EMPHASIZE OBTAINING THE MOST ADVANTAGEOUS
PRICE FOR THE STATE AND OBTAINING COMPETI-
TIVE PRICE QUOTATIONS ON PURCHASES COSTING
LESS THAN $1,500.
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Code of Conduct and Sanctions for Purchasing Officials and Managers

A detailed code of conduct and principles for public purchasing
officials and responsible managers is important in ensuring the integrity
of the procurement system and public confidence in it. Such a code
also serves the interests of individual purchasing officials because it
can provide a consistent and dependable guide for their professional
conduct in carrying out their responsibilities. An official standard for
employee conduct is important whether the procurement system is highly
centralized or decentralized. The Audit Council's review found that the
United States General Accounting Office, the Council of State Govern-
ments, the National Institute for Governmental Purchasing, and the
American Bar Association all endorse the concept of a rigorous and
detailed code of conduct for purchasing officials. The Audit Council
concurs with the General Accounting Office and the American Bar
Association in recommending that such a code be incorporated into State
law with the addition of penalties for violation and the right to recoup
from an employee the excess cost created from such a violation. Based
on the responses to their 1979 survey, the Council of State Governments
made the following comment on recoupment sanctions applicable when an
agency failed to comply with purchasing policies which resulted in
wasteful expenditures.

Perhaps the most effective is a measure reported by
15 states whereby the offending individual at the
agency, or the administrative head of the agency,
can be held personally responsible for payment of
the wrongly ordered item.
State agency purchasing (including technical colleges' purchases

through CSP) annually involves over $200 million in South Carolina.

This volume requires participation by several hundred people at the
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State and agency level. Because of (1) the large volume Qf goods and
money, (2) the large number of participénts - both State employees and
non-State employees, and (3) the diversity and complexitj{ of the entire
process, it is an inviting environment for waste, fraud, collusion, and
other abuses. Public purchasing is additionally vulnerable to abuse
because it is a very difficult area in which to establish evidence of a
crime. Illicit activity in public purchasing is generally considered
"white collar” crime which traditionally has been difficult to prosecute
effectively. The Audit Council noted during its review that the Law
Enforcement Assistance Administration grant which has funded the
"white collar" crime unit in the State Attorney General's QOffice terminates
in 1981. Other funds have not been made available to allow continuation
of this unit. However, since its inception in July 1980 through March
1981, the two staff attorneys in this unit have completed forty-one
investigations resulting in twenty-five indictments. Thirty-eight addi-
tiona} investigations are ongoing with ten indictments resulting so far.
These investigatiqns have resulted in restitution and fines totaling
$409,109.

In addition to the loss of the "white collar" crime unit, the Audit
Council noted that South Carolina ranked seventh among the fifty states
and five of the American possessions in number of convictions of public

officials from 1976 through 1979, due to Federal prosecutions.
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TABLE 1
FEDERAL CONVICTIONS OF PUBLIC OFFICIALS RANKED BY

NUMBER OF CONVICTIONS (1976-1979), TOP TEN STATES.

1. Pennsylvania 187 6. New Jersey 62
2. New York 107 7. South Carolina 61
3. Ohio - 76 8. Alabama 60
4, Texas 67 9. West Virginia 54
5. Illinois 65 10. California 54

Source: Federal Prosecutions of Corrupt Public Officials, 1970-1979.
A Report Compiled by the Public Integrity Section, Criminal
Division, United States Department of Justice, February 27,
1980.

The Audit Council reviewed with the staffs of the Attorney General's
Office, the State Ethics Commission, and the Central State Purchasing
Office, the State's laws and sanctions which could be considered applicable
to violators of good purchasing practice. These officials were asked to

respond to the Diagnostic Checklist in Table 2. Each respondent cited

the State Ethics Act as the statute most applicable in providing conduct
guidelines and penalties for public purchasing. However, there was
considerable disagreement among the respondents' answers as to specif-
ically how the Ethics Act applied to the questions on the Diagnostic
Checklist. Each respondent agreed that a statutory code of professional
conduct for purchasing which contains specific sanctions for violations

would clarify and strengthen the existing system.
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TABLE 2

~ DIAGNOSTIC CHECKLIST-—-»
OFFICIAL POLICY TOWARD CORRUPTION

Yes " Neo

~ In your jurisdiction, do statutes and ordinances clearly forbid (and clearly
define) bribery, extortion, and other forms of official misconduct?

Does your jurisdiction have an officiat code of ethics specifying what conduct ‘
is officially desired and what is officially prohibited?

. Do these rules cover ail elected officials, appointad commission members,
department heads, and lower-ranking empioyees whose duucs may offer
opportunities for corrupt acts?

In addition to prohibiting cash payments, do rules prohibit the acceptance of
meals, gratuities, discounts, and favors from any individual or firm doing
business with the city or county or subject to regulation by the city or county?

A Do rules forbid engaging in private business on city/county time or using cny/
county materials or equipment for privite purposes?

Is outside employment that conflicts with official duties forbidden?

Are officials forbidden to represent private interests dealing with city agencies,
or take positions with firms they have previously regulated?

Do campaign finance laws set limits on contributions from individuals of
firms doing business with the city/county?

If you answered “yes” to the above questions . . .

Are ail personnel covered by the statutes, ordinances, and rules regularly
informed of what is required of them in the conduct of their official position
or their job?

Are there mechanisms for detecting and dealing with violations?

From rhe Management Information Service Report of the International City
Management Association. .
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The Central State Purchasing Office follows the Code of Ethics
adopted by the National Association of Purchasing Management
(Appendix 1) and encourages its use by all State agencies. Although
this Code of Ethics is a helpful ethical guide, it does not have the
comprehensive applicability, precision of language, sanctions, and
recoupment authority contained in the American Bar Association's Model

Procurement Code. Neither does it have the force of law.

RECOMMENDATION

-

THE AUDIT COUNCIL RECOMMENDS THAT THE
GENERAL ASSEMBLY CONSIDER INCORPORATING
ARTICLE 12 - ETHICS IN PUBLIC CONTRACTING,

OF THE AMERICAN BAR ASSOCIATION'S MODEL
PROCUREMENT CODE (SEE APPENDIX 2), INTO A
CONSOLIDATED SOUTH CAROLINA STATE PRO-
CUREMENT CODE. FURTHER, THE GENERAL
ASSEMBLY SHOULD REQUEST THE OFFICE OF THE
STATE ATTORNEY GENERAL TO DEVELOP PRO-
POSALS FOR EXPANDING THE STATE'S CRIMINAL
STATUTES SO AS TO MORE SPECIFICALLY ADDRESS
ECONOMIC AND "WHITE COLLAR" CRIME THAT

CAN OCCUR IN THE AREA OF PUBLIC PURCHASING.

Central Data Base and Data Analysis

A fundamental tool of modern management in both the private and
public sectors is the central data base stored in computer files. Every

public or private enterprise collects data related to many different
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aspects of their daily operations. Basic types .of reports can be gener-
ated routinely from these files to satisfy various informatioh requirements
from government and other sources. In addition, these files permit
many kinds of analysis which can help management to measure produc-
tivity, to assess performance quality, to forecast budgets, and to spot
potential problems early. Purchasing data, if stored and analyzed
properly, can be useful in inventory analysis, planning and control.
For example, it also can be used to identify which commodities should
have statewide term contracts developed for their acquisition. Spending
patterns among agencies throughout the year and by geographic region
can be identified if the necessary data elements are stored in the data
base and appropriate analysis is performed. When bidder and vendor
data is included, analytical programs can be applied which aid in the
detection of collusive bidding and buying practices.

In a centralized purchasing system the data base ordinarily will be
established and maintained by the central purchasing agency. The
central office should use the data base for compliance monitoring,
analysis, and plaﬁning in accordance with sound management practices.
Because the purchase requisitions and purchase orders (or purchase
order authorizations) are all processed through one office, the data
base can be maintained as a relatively simple and efficient process in a
centralized procurement system. Depending on the extent and nature
of decentralization of purchase requisition and purchase order processing,
developing a central data base for a decentralized system will become
more complex. Figure 1 is an idealized general diagram of the public
purchasihg function. It could apply to either a single agency where

the "users" are departments within the agency, or it could represent a
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central state purchasing office where the "users" are State agencies.and
local governments. For a State to have a useful purchasing data base,
the data on purchase orders must be éntered into a central compuf.er
storage file in a standardized format. The overall efficiency of the
system will be increased if approved purchase orders also are cut by
the system.

A central data base for a State can be developed whether the pur-
chasing is done by a single office or by individual agencies. South
Carolina's system would generally be described as having a centralized
purchasing data base, although not all agency purchases are recorded
on the system. There are fiﬁfe ways in which purchase order data from
South Carolina State agencies may be entered into the data base main-
tained by the Central State Purchasing Office of the Division of General
Services.

(1) Agency enters data directly into the central file

from a remote terminal at the agency. Two agencies
use this method: South Carolina Department of
Highways and Public Transportation and the Depart-

ment of Wildlife and Marine Resources,

(2) 20 agencies provide the data to CSP on computer
cards which are then read into the system.

(3) 27 agencies provide the data to CSP on a computer
tape.

(4) 73 agencies were identified as using a manual reporting
form which is sent to CSP and the data is entered
into the system by a CSP computer terminal operator.
This is done only for purchase orders issued by
the agency and where the agency does not have a
computer tape or card production capability.

(5) If CSP issues the purchase order for any agency,
CSP will routinely enter the data into the system.

The variety of data entry methods for the State's purchasing

information system reflects the flexibility and considerable degree of
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decentralization that now exists in South Carolina's purchasing proce-
dures. Although the State has a rudimentary central data base, there
are certain problems associated with it which inlﬁbit its usefulness for
planning, management, and public accountability. They are discussed
in more detail in Chapter Two. These are the types of problems which
generally can be resolved by managerial direction and it would be
cumbersome and inefficient to attempt to deal with these difficulties
through legislation. For example, some agencies have chosen to use
reporting methpds contrary to those recommended by Central State
Purchasing. There are, however, some areas which may need legislative
direction. The Audit Council could find no statutory direction or
specific authority for the State to maintain a comprehensive central data
file relating to public procurement. Neither is it mentione& in the
policies, rules and regulations published by the D-ivision of General
Services. Similarly, there is no legislated directive to carry out the
kinds of analysis discussed at the beginning of this section. The Audit
Council also reviewed the American Bar Association's Model Procurement
Code in regard to this issue. Although the Model Code requires collection
of various records and specifies retention periods, it offers no guidance |
as to what types of analysis shou'ld be performed on this data and to
what purpose.

In order to ensure efficiency and effectiveness in development and
use of the State's purchasing data, it may be necessary for the Legis-
lature to make a statement of its desire for the State to employ the most

modern and effective management techniques in this area.
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RECOMMENDATION

THE GENERAL ASSEMBLY SHOULD CONSIDER
INCORPORATING INTO A CONSOLIDATED PRO-
CUREMENT CODE A DIRECTIVE THAT A COMPRE-
HENSIVE CENTRAL FILE OF PURCHASING DATA

BE MAINTAINED BY THE DIVISION OF GENERAL
SERVICES AND THAT THE DIVISION DEVELOP
ANALYTICAL METHODS TO BE APPLIED REGULARLY
TO THE DATA WHICH WILL ENHANCE THE ABILITY
OF MANAGEMENT TO ENSURE THAT THE STATE'S
PUBLIC PROCUREMENT PROCEDURES ARE OPERATING
EFFICIENTLY, EFFECTIVELY, ECONOMICALLY,

AND IN COMPLIANCE WITH APPLICABLE LAWS AND
REGULATIONS.
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CHAPTER TWO

Review of State Term Contracts

Term contracts, sometimes known as "open-end" or "blanket" con-
tracts, are contracts under which a source of supply is established for
a specific period, at a definite unit price, usually with no quarantee on
the quantity that will be purchased. There are four general types of
term contracts: (1) definite quantity for a definite period; (2) approxi-
mate quantity for a definite period; (3) indefinite quantity for a definite
period; and (4) indefinite quantity for an indefinite period. The Central
State Purchasing section of the Division of General Services develops
the State's term contracts. Regulatio;ls published by General Services
require State agencies to use the term contracts and require that commodi-
ties covered by term contracts must be purchased from the established
contractors.

Use of term contracts is an important cost-effectiveness procedure.
They can provide advantages and cost savings to both the State and
the vendor. For the vendor, term contracts mean business in volume.
They also present an opportunity to increase sales volume over a period
of time which permits forward planning. The time and expense of
repeatedly preparing and submitting bids can be eliminated thus reducing
administrative costs. The State's administrative costs are reduced by
avoiding repetition in preparing and issuing invitations for bids on the
same or similar items, and in receiving, controlling, and evaluating the
responses. Use of term contracts allows handling large volumes of
purchases with fewer personnel, reduces the ratio of personnel time
spent on purchasing similar items, and reduces the costs associated

with maintaining inventories.
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Term contracts usually have a life of one year and are reviewed in
the context of State needs, vendor performance and market conditions
at the end of the contract period. Different contracts have different
conditions appropriate to the differing characteristics among commodities.
The State has 271 term contracts covering approximately 66,500 supply
items.

The Audit Council conducted a small test of items on term con-
tracts to help determine whether contract prices actually are lower than
other prices that could be obtained in the current martket. A judge-

" mental sample of sixteen items was selected from the State's term contract
catalogue for the review. The criteria for selection were: (1) multiple
vendors were available for the item; (2) comparison of specifications

was possible and not too complex; (3) the items were commonly available
in the open market. Six of these items eventually had to be excluded
because at least one of the selection criteria could not be met. Finally,
the test sample consisted of one item each from ten separate contracts.
The contract prices were compared to prices available in the open
inarket. V

The Audit Council stéff contacted each vendor by telephone twice.
At the first contact, the caller identified herself as calling to obtain a
price quote for a private business. A few days later, a second call
was made to the same vendors and the caller was identified as calling
on behalf of a State agency. At least three vendors were called for
price quotes on each of the ten items. A total of 76 telephone quotes
were obtained. At no time was a vendor told that the call was from the
Legislative Audit Council in order to avoid unduly influencing the

response. Table 3 lists the items sampled, the State term contract
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price, and the range of prices quoted both to a private business and to
a State agency. In all except two instances, the term contract price
was fhe lowest price available either to a private concern or to a State
agency.

In addition to the comparison test of term contract prices the
Audit Council asked the following question in its survey of twenty-five
State agencies.

Please list any commodities on State Term Contracts

which your (purchasing) department consistently
can find at lower prices from other sources.

-26-



TABLE 3
SUMMARY OF TERM CONTRACT PRICE COMPARISONS

Range of Pricesb Range of Pricesb
a State Term Quoted to Private Quoted to State
Item Contract Price Businesses Agencies

$177.00 $144.00 - $177.00

Projection Screen® $149.00 each $105.00

Polyethelene

Can Liner 13.55/case 15.40 - 31.00 13.55 - 33.00
Chain Saws 233.91 each 314.99 223.91 - 285.00
Polaroid Film ~ 6.15/box 6.72 - 9.35 6.15 - 8.42'
13" Color TV 322.83 each 323.00 ~ 399.00d 322.83 - 394.00
IBM Copier Paper 12.95/crtn.  15.76 - 21.20%8 12,95 - 20.60
Clip Boards-

legal size .58 each 1.30 - 1.68 .58 - 1.35
Cassette Audio :

Tapes ‘ .76 each .90 - 1.04 .76 - 1.09
Batteries Size C

(1.5 volts) .55 each .55 - 1.00 .55 - 1.05

Brooms 19.50/doz. 22.35 - 58.80 19.50 - 55.80

3Minimums set forth by term contracts were used; shipping included,
where applicable or unless otherwise noted.

bIncludes quotes from vendor on State Term Contract.

cFreigh’c not included.

d\a"fendor on State contract would not quote to an unidentified business.
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Table 4 contains the responses to this question. Urifortunately, time
limitations did not allow the Audit Council to verify and investigate in
further detail the agency responses to this question. The survey,
however, also asked the agencies to estimate the dollar amount that
could have been saved if they had not been required to purchase from
State term contracts. Not all of the nine agencies could provide dollar
estimates, however, the estimates that were provided also are listed in
Table 4.

It is difficult to make a general statement regarding what consti-
tutes a "best price" or a "best procedure" for obtaining the best price
on commodities. It is clear that obtaining a "best price" for a given
commodity on a certain day requires time, effort, and familiarity with
the commodity and its market. It is widely accepted that term contracts
are an important cost-effectiveness tool. However, because of many
uncontrollable factors, prices can fluctuate below what is available on a
term contract. In a criticism of the Federal Government, the Council of
State Governments provided the following discussion of the flaws in the
concept of "lowest possible price."

An erroneous idea that a "lowest price" exists
somewhere in the market, which the Federal Govern-
ment should be receiving, handicaps Federal attitudes
as to the actualities of product/price competition.
Repeatedly, in discussions of Federal procurement
in Congressional committee reports, General Accounting
Office reports, and Executive branch discussions,
there are references to or expectations of obtaining
a "lowest possible price" or a "best possible price."
This notion ignores, however, that to the extent
competition is available and unrestricted, prices are
changing almost continuously for a great variety of
economic and technological reasons.

State thought holds that prices offered by
bidders at the time of bidding and contracting

reflect the attractiveness of a buyer's business only
at that time and in that market. The purchaser
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TABLE 4

STATE AGENCY COMMENTS QN COMMODITIES THEY CLATM THEY CONSISTENTLY CAN FIND AT

PRICES BELOW TERM OONTRACT PRICES

Chemi - T
v cals/ (o)
Providing house Renova- Flash- t
Paper/ keeping/ Grounds tions Auto light Auto a Esti-
Paper Furni- Office janito- Maint. Office through Repair Batter- Maint. 1 | mated
Products ture Supplies rial Equip. Equip. CSP Bids Parts ies Equip. Drugs Painti s Savings
Citadel x 1 | $ 4,500
wildlife x X x 3 130,000
% Francis
¥ Marion X x 2 No Est.
Winthrop X X 2 1,000
Clemson X ‘ x 2 No Est.
Voc. Rehab. x x X X _ 4 No. Est.
SCDHPT x x x X 4 | 500,000
SCDMR ‘ 6,000
Midlands X x » X 3
DHEC b'4 X x X 4 | -~ 80,000
TOTAL 3 % 7 2 1 1 1 1 1 2 I T |25 | $721,500




can seek to enhance this attractiveness by numerous
ways of stimulating a more competitive environment
such as timing the purchase to favarable market
conditions, soliciting wider competition, consolidating
requirements, keeping solicitations and contract
documents simple, evaluating offers in terms of
performance/price criteria, reducing sales expense
of prospective and successful bidders, paying
invoices promptly, and so on. By reason of these
many variables, there is no absolute "lowest possible
price" which any purchaser has reason to expect or
to which he can feel entitled.

The intricacies of term contracts and the claims from the agencies
cited in Table 4 were discussed with officials at the Central State Pur-
chasing Office. From these discussions and based on conclusions reached
in other research, the following points need to be considered in reviewing
the agencies' claims regarding State term contracts.

(1) As acknowledged above, volatility in the market
can occasionally provide prices lower than are
available on a term contract for a short time,
for some items. Generally, however, term
contracts are developed for items whose prices
are relatively stable and predictable. If State
agencies buy the items from non-term contract
vendors, it puts the State in the position of
possibly being liable for violation of a contrac-
tual obligation. In addition, the intent of the
term contract is to make standard items readily
available to all State agencies with a minimum
of paperwork for both vendor and agency and
at a cost savings.

(2) The Central State Purchasing Office frequently
has found that upon closer investigation of
claims of prices lower than those available on
term contract, prices did not include delivery,
or there were major differences in specifications,
or only small quantities were available and for
a limited time. Another finding has been that
the items are available only as a single bulk
purchase from the inventory of a defunct
business bought out by another business -
with no delivery available.

The conclusion drawn by the Audit Council from the review of the

State's term contracts is that they are an important cost-effectiveness
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technique. They also can be a useful aid to oversight, inventory
management and planning. In regard to the claims by the nine agencies
in Table 4, the Audit Council views this as a healthy competition.

These agencies each have a purchasing department with full-time buyers
in daily contact with the market and the State's procurement system.
This situation results in a kind of competitive environment where the
agencies' staffs are seeking to find a "better deal" than what has beén
achieved by the Central State Purchasing Office.

Currently, the Central State Purchasing Office has no formal
procedures for agencies to use tb notify them when prices lower than
term contract prices are found. Notification and Central State Purchasing
follow-up are done informally if at all. Although agency representatives
participate on the advisory committees which review term contracts,
there are no formal procedures for recording and using findings relating

. to fluctuations in market prices below term contract prices during the

contract's life.

RECOMMENDATION

THE DIVISION OF GENERAL SERVICES SHOULD |
CONSIDER DEVELOPING MORE FORMAL PROCE-
DURES FOR AGENCIES TO USE IN REPORTING
PRICES THEY FIND LOWER THAN TERM CONTRACT
PRICES. THE INFORMATION SHOULD BE INCOR-
PORATED IN THE TERM CONTRACT REVIEW PRO-
CESS. THE DIVISION SHOULD CONSIDER
ESTABLISHING AN INCENTIVE AWARDS PROGRAM
OR A MERIT RECOGNITION PROGRAM OPEN TO
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.ALL PURCHASING STAFFS WHICH WOULD PROVIDE
RECOGNITION FOR, AMONG OTHER THINGS,
INFORMATION LEADING TO IMPROVED TERM
CONTRACT PRICES FOR THE STATE.

Bidding Procedures

By regulation, all purchases over $1,500 must be made by the
Central State Purchasing Office. As cited earlier, CSP will seek competi~
tive prices on all purchases they handle. When an item costs $2,500 or
more the competitive sealed bid solicitation procedure will be employed.
CSP will prepare detailed specifications and mail them to each vendor
who has asked to be placed on the automated bidder's list. Interested
vendors will submit sealed bids which are publicly opened on the preset
bid opening date. The contract will be awarded to the lowest responsive
and responsible bidder whose bid meets or betters all specifications and
conditions of contract.

The concept of competitive sealed bids with public openings has
been widely established as the single most important measure in ensuring
maximum free and open competition in public procurement. However,
there are many conditions to be considered which determine the cost-
effectiveness of the bid procedures employed. On June 30, 1977 the
South Carolina State Auditor issued an audit report on the Division of
General Services which contained a nineteen-page special review of the
Office of Central State Purchasing as requested by the Division. Many
of the recommendations in that report apparently have been implemented
although the Audit Council did not attempt a comprehensive analysis

and verification. Selected areas, however, were examined briefly.
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Prior to 1977, formal sealed bids were solicited for commodities
costing in excess of $1,500. The Stafe Auditor noted the following.

...approximately 4,000 items in excess of $1,500

were purchased through formal competitive bids or
term contracts in 1976-77. These 4,000 items
represented approximately $38,000,000 of the
$44,000,000 of purchases made by Central State
Purchasing during the 1976-77 fiscal year. If this
limit had been $5,000, 1,500 items would have

required solicitation of competitive bids for approxi-
mately $31,000,000 or 75% of Central State Purchasing's
purchasing activity for 1976-77 fiscal year. Increasing
this limit would allow approximately $7,000,000

(2,500 items) of additional items to be purchased
through quote letters resulting in reduced lead time
for purchasing as well as reduced processing time

for approximately 2,500 requisitions. We suggest

that Central State Purchasing look into the legal
aspect of increasing the formal competitive bid
solicitation limits while still requiring all agencies to
route purchases in excess of $1,500 through Central
State Purchasing.

The Division has since raised the formal bid solicitation threshold
to $2,500. The Audit Council noted, however, that Central State
Purchasing. did not have computer programs in their system to routinely
provide analytical information regarding the volume of purchasing at
different cost levels and models showing how volumes might be adjusted
through adjusting thresholds. With the annual increase in the total
volume of purchasing done by the State since 1977, and the impact of
inflation, further reductions in lead time may be gained by again raising

the dollar threshold for using formal sealed bid procedures and expanding

the use of quote letters.

RECOMMENDATION

CENTRAL STATE PURCHASING SHOULD CONDUCT
AN ANALYSIS TO DETERMINE WHETHER IT WOULD
BE COST-EFFECTIVE TO FURTHER INCREASE THE
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DOLLAR THRESHOLD FOR SOLICITING COMPETITIVE
SEALED BIDS. IN ADDITION, THEY SHOULD
DEVELOP COMPUTER PROGRAMS WHICH CAN BE
USED ROUTINELY BY MANAGEMENT TO ASSESS

THE EFFICIENCY OF THEIR PURCHASING
PROCEDURES.

Bidder Lists

The State Auditor's report also cited problems associated with the

automated bidders' list. This list is made up of vendors who have

filled out an application indicating which commodities they would bid on

and requesting that they receive bid solicitations. The following comments

are an explanation of the problems in this area from the State Auditor's

report.

During our review, we noted that certain problems
have been encountered in maintaining and updating
the computerized mailing list used in soliciting bids
from vendors. These problems appear to be due to
two factors. First, many vendors on the Central
State Purchasing mailing list can only supply certain
items within each commodity class and subclass.
Subclass descriptions are generalized and often list
numerous items. This results in vendors being
sent bid requests for all items listed within a par-
ticular subclass even though they can supply only
one item. A vendor cannot be removed from the
mailing list for the items within a subclass which he
cannot supply without also being deleted for items
which he can supply.

Second, Central State Purchasing procedures call
for vendors to be removed from the mailing list for
a particular commodity class and subclass after they
have failed to respond to three bid requests.

There are presently no procedures for efficiently
tabulating bid request responses to determine if a
vendor should be removed from the mailing list.
Under present procedures, an unresponsive vendor
is removed from the mailing list only after the
buyer intuitively becomes aware that a vendor is

-34-



not bidding on a particular item. Due to the factors
listed above, the mailing list for many commodities
includes numerous vendors who cannot supply a
particular commodity listed within a subclass and
unresponsive vendors who have not been removed
from the mailing list. This results in excessive

time and cost being incurred by Central State
Purchasing in preparing and mailing bid requests.
We recommend that management adopt more detailed
commodity class and subclass descriptions and
develop procedures to efficiently tabulate bid request
responses through the use of the data processing
system.

Since mid-1978 Central State Purchasing has made progress in the
use of new computer programs to help analyze both the frequency of
responses to bid solicitations, and ways in which to reduce the volumes
of mailing and processing. However, the new procedures are not as
refined as they could be and Central State Purchasing has indicated
they will continue to seek ways to improve in the use of computer-aided
bidder analysis.

Since Central State Purchasing has recently entered an agreement
with the Governor's Office to ensure that minority businesses have an
equitable opportunity to participate in the State's procurement process,
it is increasingly important that new procedures be developed to manage
the bidder's list and assess its effectiveness. In addition, the Office of
the State Comptroller General is implementing the new Statewide Accounting
and Reporting System (STARS). One of the improvements that is being
attempted with this system is to develop the capability to analyze spending
patterns by payee. To do this efficiently, standardized identification
numbers need to be developed and assigned to commercial vendors.

The Ceniral State Purchasing Office has developed five-digit
identification codes for all vendors from whom the State buys commodities

using a purchase order. There are obstacles to using this code for
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analysis. For example, multiple numbers may be assigned to the same
corporation to identify different billing addresses or to identify different
supply centers for different types of ‘commodities. An illustrative case
is the Exxon Corporation which has twenty-two different vendor identifi-
cation numbers on the State's central vendor file. The numbering
system is not structured in a way that allows convenient aggregation of
the volume of business done with the Exxon Corporation without sorting
through the different alphabetical names. The vendor file does indicate
whether the vendor is only a vendor or is both a vendor and a bidder.
The January 1979 vendor file listed 44,997 vendors'and bidders with
unique vendor identification numbers. Of this total, 4,957 were listed
as bidders and 40,040 were listed as vendors.

Some research has been done by the Division of General Services
and by the Comptroller General's Office into the Afeasibility of using the
Federal Employer Identification Number to identify vendors who receive
payment from the State. If a standardized vendor identification number
is 'developed for use in both the State's accounting system and the
purchasing system, this will facilitate the capability to use automated
procedures to analyze the State's spending and purchasing practices.
The types of analysis which could be conducted would help identify
collusive bidding and buying practices and favoritism. Standardization
also would help in analyzing agency spending patterns, improving
budget forecasting and developing inventory controls and projections.
It also will be essential in identifying minority-owned businesses and

charting their progress in doing business with the State.
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RECOMMENDATION

CENTRAL STATE PURCHASING SHOULD IMPLEMENT
A COMPREHENSIVE OVERHAUL OF THE VENDOR
FILE SYSTEM. THE REVISION SHOULD CONSIDER
AT LEAST THE FOLLOWING OBJECTIVES:

(1) ESTABLISHING A STANDARD VENDOR IDENTI-
FICATION CODE NUMBER IN COORDINATION
WITH THE COMPTROLLER GENERAL'S OFFICE;

(2) IMPROVING THE USE OF THE COMPUTER
SYSTEM TO PREPARE AND MAIL SOLICITATIONS
TO HELP ENSURE THAT ONLY VENDORS WHO
HAVE INDICATED AN INTEREST IN THE
COMMODITIES BEING PLACED ON BID RECEIVE
SOLICITATIONS; |

(3) IN COORDINATION WITH THE COMPTROLLER
GENERAL, THE STATE AUDITOR, AND THE
AUDIT COUNCIL, DEVELOPING COMPUTER
PROGRAMS WHICH UTILIZE DATA FROM THE
PURCHASING SYSTEM AND THE STATEWIDE
ACCOUNTING AND REPORTING SYSTEM TO
ANALYZE SPENDING AND PURCHASING
PRACTICES IN STATE GOVERNMENT.

-37-



Training of Purchasing Personnel and Job Classifications

Personnel training is one of the most critical factors in the success-
ful operation of a procurement system. The Audit Council attempted to
examine briefly the relationship between the State Personnel system's |
job classifications for purchasing personnel, sources of training, and
the Universal Certification Requirements for Public Personnel developed
by the National Institute of Governmental Purchasing (NIGP) and the
National Association of State Purchasing Officials (NASPO). Purchasing
directors were asked to answer questions relating to this issue on the
Audit Council's survey of twehty-five State agencies. Some large
agencies such as Mental Retardation with dispersed operations have a
chief purchasing official for each branch operation. Therefore, comments
from twenty-nine chief purchasing officials were received from the
twenty-five agencies in the Audit Council survey.

Only four of the twenty-nine respondents indicated some dissatisfac-
tion with the State's job classification specifications for purchasing
personnel. However, several persons commented verbally or in writing
that there should be a "purchaéing career path." This seems to be at
least in part due to the frequency with which clerical/seéretarial person-
nel become involved extensively with purchasing activities and often
accumulate considerable expertise.

The survey provided a list of five sources of training from which
respondents were asked to indicate which were the first and second

most frequent sources of training. They were then asked to state

which category was the most important and useful source of training.

Since six respondents indicated more than one category as the "most

frequent” and as the "most important" the analysis included the total
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frequency of all responses.’ Figui‘e 2, shows the "most frequent"
sources of training based on the survey. In comparing the responses
to both types of questions the results indicate that what purchasing
officials feel to be the "most important" source of training (on-the-job
training) is also the "most frequent" source. Training by the Central
State Purchasing office was ranked second in both frequency and impor-
tance. Internal training provided by the agency ranked third in fre-
quency and importance. Although eight officials responded that
"out-of-state" training was the second most frequent source, none cited
it as the most important and useful.

The survey respondents also were asked whether they were familiar
with the Universal Certification Requirements for Public Purchasing
Personnel. Only nine of the twenty-nine were aware of the requirements
in this national program. Eight of those familiar with the program
stated they approved of the certification requirements. Six respondents
supported use of the requirements in the State Personnel system's job
classification descriptions for purchasing positions. Only five individuals
were in the process of obtaining certification either as a Certified
Public Purchasing Officer (CPPQO) or Professional Public Buyer (PPB).

The national certification program was begun in 1964. The certifi-
cation requirements are rigorous and appear to promote a high degree
of professionalism and adherence to standards of professional practice
and ethics. It appears that the State, and its employees who work in
purchasing, could benefit from involvement in a professional training
program which provides both career development incentives for employees
and high standards of job performance for the State. The Division of

General Services, in coordination with the Training Division of the
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FIGURE 2

MOST FREQUENTLY USED SOURCES OF TRAINING FOR AGENCY PURCHASING PERSONNEL

Types of Training

A-Courses cffered through
colleges, universities,
technical schools

B-Internal training provided
by agency purchasing dept.

C-Training provided through
State Personnel and/or
General Services

D-Training provided through
sources outside S. C.

E-On-the-job training

F-Other

Frequency of Responses
(Out of 29 possible)

1|2]3]4]s

67|89 |10

11{12{13] 14|15

16 {17 |18 |19 | 20

*(1)
*(2)

(L)
(2)

(L
(2)

(1)
(2

(1)

(2)

(L
(2)

X X

X X X X X

»
]
El

*Note:

(1) - Most frequently used source of training

(2) - Second most frequently used source of training




State Personnel Division, has begun to offer more formal training rélated
"to national certification. | This training has been well attended and well
received. The Central State Purchasing office has several staff members
who already are certified or aré in the process of attaining certification.
Management officials at Central State Purchasing have commented that
this is a very worthwhile program. Based on discussions with personnel
from agencies and Central State Purchasing, the State should explore
establishing a career development program for purchasing personnel
which is linked to the national certification program and also is reflected

in the State's job descriptions for classified purchasing positions.

RECOMMENDATION

THE DIVISION OF GENERAL SERVICES, IN
COORDINATION WITH THE STATE PERSONNEL
DIVISION, SHOULD STUDY THE POSSIBLE
BENEFITS TO THE STATE THROUGH DEVELOPING
A PROFESSIONAL CAREER PROGRAM IN PUR-
CHASING WHICH IS LINKED TO THE NATIONAL
CERTIFICATION REQUIREMENTS.I THE STUDY
ALSO SHOULD CONSIDER HOW THE STATE'S JOB
CLASSIFICATION SYSTEM COULD BE MODIFIED TO
SUPPORT THE PROGRAM WITHOUT REQUIRING
CERTIFICATION AS A PRECONDITION OF
EMPLOYMENT.

Staff Size and Purchasing Volume

Table 5 displays the number of purchasing personnel in the twenty-

nine purchasing departments surveyed in comparison with the agencies'
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annual dollar volume of purchasing. Twenty of the departments reported
an annual volume under $4.6 million. Half of these twenty departments
operate with purchasing staffs numbering two or less. The other ten
departments in this category operate with staffs ranging in size from
three to eight. It may be reasonable to expect some increase in staff
size as the volume of agency purchasing increases. A larger number of
purchasing officials also may be employed in a more decentralized agency
with branch operations dispersed around the State. However, this may
be a fruitful area to seek personnel reductions because three departments
with annual purchasing volumes ranging from $9 million to $36 million
operate with staffs of | four or less. This survey was too limited in
scope to draw firm conclusions. However, these preliminary findings

indicate a need for a more detailed and comprehensive study.

RECOMMENDATION

THE DIVISION OF GENERAL SERVICES, IN
COORDINATION WITH THE STATE PERSONNEL
DIVISION AND THE BUDGET DIVISION OF THE
STATE AUDITOR'S OF FICE, SHOULD CONDUCT A
COMPREHENSIVE STUDY INTO THE NUMBER OF
STAFF NECESSARY TO OPERATE THE VARIOUS
TYPES OF PURCHASING OFFICES IN STATE
GOVERNMENT; ESPECIALLY TAKING INTO CON-
SIDERATION THE VOLUME OF PURCHASING
ACTIVITY. BASED ON THIS STUDY, THE
DIVISION OF GENERAL SERVICES SHOULD
ESTABLISH GUIDELINES FOR ORGANIZING AND
STAFFING PURCHASING DEPARTMENTS.
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TABLE 5

STAFF SIZE COMPARED TO PURCHASING VOLUME

Staff Size
Annual Volume of Purchasing | 0-2 3-4 5-6 7-8 9-10 11-12 13-14 Total No. of Agencies
Millions of Dollars
$ 0- 4.6 10 5 4 1 20
4.6 - 9.2 1 1 1 3
9.2 - 13.8 1 1
13.8 - 18.4 0
18.4 - 23.0 1 1
23.0 - 27.6 1 1
27.6 - 32.2 1
32.2 - 36.8 1 1
Total No. of Agencies 12 6 4 3 1 2 1 29
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APPENDIX ONE

ETHICS

Central State Purchasing adheres to the Code of Ethics as adopted by
the National Association of Purchasing Management for the purchasing official:
(1) To ccu#idex; first, the interest ofuhis company in ail transactioas

and to carry out and believe in its established policies.

-(2) To be raceptive o competent counsel from his colleagues and to be
guided by such counsel without impairing the dignicy and responsibility
of his office.

(3) To buy without prejudi&a, seeking to obtain the maximum ultimate value
for each dollar of expenditure.
(4) To strive consistently for knowledge of the materials and processes

of manufacture, and to establish practiéal methods for the conduct of

his office.

(5) ‘Tu subscribe to and work for honesty and truth in buying and selling,
and to demounce all forms and manifestations of commercial bribery.

(6) To accord a prompt and courteocus receétion, so far as couditions will
permit, to all who call on a legitimate business missiom.

(7) To respect his obligatioms .and to require that cbliga;ions to him and
his company be respec:ed,Acdnsis:en: with good business ethics.

(8)V To avoid sharp practice.

(9) To counsel and assist fellow purchasing agents in the performan;a of
their duties, whenever occasion permits.

(lﬁ}r To cooperate Qich all organizations and individuals engaged in
activities designed to enhance the development and ;tanding of

purchasing.
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APPENDIX TWO

A.B.A. Model Procurement Code, Article 12

§12-101

'ARTICLE 12—ETHICS IN PUBLIC CONTRACTING

Part A—Deflinitions
§12-101 Definilions of Terms Used in this Article.

(1) Blind Trust means an independently managed trust in which the employee-
beneficiary has no management rights and in which the employcc-beneficiary is not given
notice of alterations in, or other dispositions of, the property subject to the trust,

(2) Confidential Information means any information which is available to an-employec
only because of the employce’s status as an employce of this [State] and is not a matter of
public knowicdge or available to the public on request.

(3) Conspicuously means written in such special or distinctive format, print, or manner
" that a reasonable person against whom it is to operate ought lo have noticed it.

(4} Direct ar Indircct Participation means involvement through decision, approval. dis-
approval, recommendation, preparation of any part of a purchase request, influencing the
content of any specification nr procurement standard, rendering of advice, investigation,
auditing, or in any other advisory capacity. ‘

(5) Financial Interest means: .

(a) ownership-of any interest or involvement in any relationship from which,
or as a result of which, a person within the past [year] has received, or is
presently or in the future entitled to reccive, more than [§ } per
year, or its equivalent;

(b) ownership of such interest in any property or any business as may be
specified by the [Ethics Commission]; or

(c) holding a position in a business such as an officer.. director. trustee,
partner, employee, or the like, or holding any position of management.

(6) Gratuity means a payment, loan, subscription, advance, deposit of money, services,
or anything of more than nominal vadue, present or promiscd, unless coasideration of sub-
stantially cqual or greater value is reccived.

(7Y Immediate Family means a .%pnusc. children, parents, brothers and sisters, [and
such other relatives as may he designated by the Ethics Commission].

(8) Official Responsibility means direct administrative or operating authority, whether
intermediate or final, cither exercisabie alone or with others, cither personally or through
subordinatcs, to approve, disapprove. or otherwise direet [State] action.

(9) Purchase Reguest mcans that document whereby a Using Agency requests that a
contract be entered into for a specified need. and may include, but is not limited to, the
techinical description of the requested item, delivery schedule, transportation, criteria for
evaluation, suggested sources ol supply, and information supplied for the making of any
written determination required by this Code.

COMMENTARY:

(1) Examples al a conspicunusly written iterm within the meaning of Subsectinn (Yare a privied
heading in capitals, such as “COVENANT RELATING TO CONTINGENT FLES™ or theusenf a
different typeface or larger typeface than other materials in proximity to the clause.

{23 In Subscctian (Sia). a dollar vidue of yearly entitfements has been omitted. The amount to
be inserted in that subparagraph is an optinnal matter for enacting jurisdictions.
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§12-101

DEFINITIONAL CROSS-REFERENCES:

“Business” Section 1-30111)
“Construction” Scetinn 1204
“Contract™ Section 1.300(S)
“Contractor™ Section 1-30[(T)
“Fmployee” Scction 1-305(1M)
“Giovernmental Body” ’ © Section 1301011
“May” Section 130112y
“Person” - Section 1-30§(1.3)
“Procurement™ Scctinn 1-30{(15)
“Reguiation™ ' " Section -3 (1R)
“Services”™ Section 1-301(19)
“Shalt™ Section 130120
“Specification™ . Sectinn 4-101(1)
“Supplies” ] Section 1-301(21)

Part B—Standards of Conduct
§12-201 Slatemerit of Policy.

Public employment is a public trust. 1t is the policy of the [State] to promote and
balance the objective of protecting government integrity and the objective of facilitating the
recruitment and retention of personnel needed by the [State]. Such policy is implenmented hy
prescribing essential standards of ethical conduct without creating unnccessary obstacles to
entering public service. ) ,

Public employees must discharge théir duties impartially so as to assure fair competi-
tive access to governmental procurcment by responsible contractors. Moreover, they
should conduct themselves in such a manner as to foster public confidence in the integrity of
the [State} procurement organization,

To achicve the purpose of this Article, tt is essential that those doing business with the
[State] aiso obscrve the ethical standards prescribed herein.

§12-202 General Sland_ards of Ethical Conduct.

(1) General Ethical Stundards for Fmplovees. Any attempt to realize personal gam
through public employment by conduct inconsistent with the proper discharge of the
employee’s dutics is a breach of a public trust.

In order to fulfill this gencral prescribed standard. employces must also meet the
specific standards sct forth in: Scction 12-204 (Employee Contlict of Interest): Scction
12-205 (Employce Disclosure Requirements): Section 12-206 (Gratuities and Kickbacks):
Section 12-207 (Prohibition Against Contingent Fees): Scection 12.208 (Restrictions on
Fmployment of Present and Former Employces): and Section 12-209 (Usc of Confidential
Information).

(2) General Fihical Standards for Non-tmplovees. Any cffort 1o influence any public
employee to breach the standards of cthical conduct set torth in this Scction and Scction
12-204 through Scction 12-209 of this Article is also a breach of ethical standards.

COMMENTARY:

(1) The six specific standards of cthical conduct which must he mcet by empiovees and non.
empinvees are incorporated into this Section, Non-cmployees, as well as emplovees< are reqparetd to
meet cthical standards of conduct. Any effoet hy any person to intluence a pubiic empioyee te
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§12-204

breach the standards of cthical conduct applicable to :.mpfn)cc‘ constitutes a hreach of .cthical
standards.

(2! Some governmental agencies have adopied a practice of requiring each new emplayee deal.
ing with the award or administration of govermmenial funds to cortity tut the employee has
received. read, and undersiood the stsndands of condact for governmental agencies. It is essemtiad
that-those dealing with the {State] alsn abserve the cthical stundards of this Code and that pea.
cedures be impiemented to make sure that contractors understand the required standards of cthical
conduct.

§12-203 - Criminal Sanctions.

To the exient that violatinns of the cthical standards of conduct set forth in this Part
constitute violations of the [State Criminal Codc]. they shall be punishable as provided
therein. Such sanctions shall be in addition to the civil remedies set forth in this Article,

' §12-204  Employee Conflict of Interest.

(1) Conflict of Interest. It shall be a breach of ethical standards for any cmployee to
participate directly or indircctly in a procurement when the cmplmcc knows that:

(a) the employee or any member of the employee’s inmcdiate family has a fi-
nancial interest pertaining to the procurement:

(b} a business or arganization in which the employee, or any member of the
employee’s immediate family, has a financial interest pertaining to the pro-
curement; or

{(¢) . any other person, busingss, or organization with whom the empioyee or any
member of the employee’s immediate family is negotiating or has an ar-
rangement concerning prospective employment is involved in the procure-
ment. '

(2) Financial verest in a Blind Trust. Where an employee or any member of the
employee's immediate family holds a financial interest in a hlind trust. the employee shall
not be deemed to have a conflict of intercst with regard to matters pertaiming to that finan-
cial interest. provided that disclosure of thc existence of the blind trust has been made to the
[Ethics Commission].

(3) Discovery of Actual or Potential (}mﬂi('r of Interest, Disqualification. and Waiver.
Upon discovery of an actual or potential conflict of interest, an employee shall promptly
file a written statement of disquadification and shail withdraw from further participation in
the transaction involved. The employee may, at the same time, apply to the {I=thics Com-
mission} in accoedance with Scetion 12-d401(3) ([Ethics Commission], Waiver) for an ad-
visory opinion as to what further participation, il any, the employee may have in the trans-
action.

(4 Notice. Notice of this peohibition shali be provided in accordance with regulations
promulgated by the [Ethics Commission].

COMMENTARY: -

The term “financial interest” used in this Section is defimed in Scction- 12-101(5)
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" §12-205

§12-205 Employee Disclosure Requirements.

(1) Disclosure of Benefit Received from Contract. Any employee who has, or obtains
any henefit from, any [Statc] contract with a business in which the employee has a financial
mnterest shall report such benetit to the {Ethics Commission]: provided, however, this Sec-
tion shall not apply to a contract with a business where the employee’s interest in the busi-
ncss has been placed in a disclosed blind (rust.

(2) Failure 1o Discluse fenefit Received. Any employee who k;mws or should have
known of such benefit, and fails to report such benetit 1o the [Ethics Commission], is in
breach of the cthical standards of this Scction,

{3) Natice. Notice of this requirement shall be provided in accordance with regula-
tions promulgated by the [Ethics Commission]. o

. §12-206 Gratuities and Kickbacks.

(1) Gratuities. 1t shall be a breach of ethical standards tor any person to oller, give, or
agree to give any employee or former employee, or for any employce or former employce to
solicit, demand, accept, or agree to accept from another person, a gratuity or an offer of
employment in_coancction with any decision, approval, disapproval, recommendation,
preparation of any part of a program requirement or a purchase request, influencing the
content of any specilication or procurenient standard. rendering of advice, investigation,
auditing, or in any other advisory capacity in any procceding oc application, request for rul-
ing, determination, claim or controversy, or other particular matter, pertaining to any
program requirement or a contract or subcontract, or to any solicitation or pmposal

therefor. :

(2) Kickbacks. 1t shaill be a breach of cthical standards for :my pavment, gratuity, or
ofter of employment to be made by or on behall of a subcontractor under a contract to the
prime contractor or higher tier subcontractor or any person associated therewith, as an in-
ducement for the award of a subcontract or order.

(3) Contract Clanse. The prohibitinn against gratuities and Kickbacks preseribed in this
Scction shall be conspicuousty set forth in every contract and solicitation therefor.

§$12-207 Prohibition Against Contingent Fees,

(1) Contingent Fees. 1t shall be a breach of cthicd standards for a person (o he re-
tained, or to retain a person, to solicit or secure a {State] contract upon an agreement or un.
derstanding for a commission, pereentage, brokerage, or contingent fee, except for reten-
tion of boaa fitde emplovees or bona fide established commercial sciling agencies tor the
purpose of securing business.

(2) Representation of Contractor. Every person, before being awarded a {S( e coa-
tract, shall represent, in writing, that such person has not retained anyone it violation of
Subscction {1} of this Section. Failure to do so constitutes a breach of ethical standards.

(3) Contract Clause. The representation prescribed in Subsection (2) of this Scction
shall be conspicuously set forth in every contract and solicitation therefor,

COMMENTARY:

F'he proscription stated in Sabscction (1) <hall not he understead (o prevent an attorney, an ac-
cruntant. or nther professional peeson from representieg 2 client in the pursuit of professomal
duties. For example, it would ant prevent an attorney from representing a chent in 2 nd protest
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§12-208

nor waould it prevent an attorncy or an accoumtant from cntgeing into comtract negotintions with 3
[State] agency Howcever, it would: preclude a professional or any other person engaged in the ac-
tual act of soliciting or sclling to the [State] from being paid on a contingent basis.

$12-208 Restrictions on Employment of Present and Former Employees.

(1) Contemporancous Employment Prohibited. Fxcept as may be permitted by regula.
tions or rulings of the [Fthics Commission], it shall be a breach of cthical standards for any
employee who is participating directly or indirectly in the procurement process to become
or be. while such an employce, the employce of any person contracting with the governmen-
tat body by whom the employee is employed. Notice of this provision shall be provided in
accordance with regulations promuligated by the [Ethics Commission].

(2) Restrictions on Former Employees in Matters Connected with Their Former Duties.

(a)

{b)

Permutent Disqualification of Former Fmmployee Personally Invalved in a Par-
ticular Matter. [U shall be a breach of cthical standards for any former
employce knowingly to act as a principal, or as an agent lor anyonce other
than the [State], in conncction with any: ~
(1) judicial or other proceeding, application, request for a ruling, or
other determination;:
(il) contract;
(iti) claim; or
(iv} charge or controversy,
in which the employee participated personally and substantially through
decision, approval, disapproval, recommendation, rendering of advice, in-
vestigation, or otherwise while an employee, where the [State] is a party or
has a direct and substantial interest.
One Year Representation Restriction Regurding Matters for Which a Former’
Emplovee Wus Officially Respemsibie. 1t shall be a breach ol cthical stand-
ards for any former cmployee, within one year after cessation of the former
cmplbycc‘s official responsibility. knowingly to act as a principal, or as an
agent for anyone other than the [State}, in conncction with any:
(i) judicial or other proceeding, application, request for a ruling. o
' other determination;
(i) costract;
(iti)  claim; or
{iv) charge or conlroversy,
in matters which were within the farmer employee's official responsibility,
where the [State] is a party or has a direct or substantial intcrest.

COMMENTARY:

Where considered approprinte. a jurisdiction may desire 10 enact a more seemgent pron ision
which provides that lor i period of one year follosing terannmation ol emplovment, an cniployee
Mty Aol onter into any areangement with any contracton i the employee had personally and sub.
stantilly dealt with such conteactor or had official respansibrity concerning o conttagr with the
contractor. A similir provision is found in Kansis Statutes 46-233a) (Supp. 1977V and The Con.
sumer Product Safety Act, 15 US.C. §2053 (1970},

(3) Disqualification of Business When an Emplovee Has o Finaneiad Interest, 1 shall be a
breach of ethicai standards for a business in which an employee has a financial interest
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§12-208

knowingly to act as a principal, or as an agent for anyone other than the [Statc]. in connec-
tion with any: g
(a) judicial or other procceding. application, request for a ruling. or other
determination:

{h) contract;

(¢} claim: or

{dh  charge or controversy.
in which the eniployee cither participates personaltly and substantintly through decision, ap-
proval, disapproval, recommendation, the rendering of advice, investigation, or ntherwise,
or which is the subject of the employce's official responsibility, where the [State] is a party
or has a dircct and substantial interest,

(4) Sclling to the [Stute] After Termination of Emploxment is Prohibited. 1t shall be a
breach of cthical standards for any former employce, unlcess tie former employec’s last an-
nual salary did not exceed [$ j. to engage in sclfing or attempting to scil supplics,
services, or construction to the [Siate] for onc year following the date employment ceased.

The term “sell™ as used herein means signing a bid. proposal. or contract: negntiating
a contract: contacting any employee for the purpose of obtaining, negotiating, or discussing
changes in specifications, price, cost allowances, or other terms of a contract; sctiling dis.
putes concerning performance of a contract: or any other liaison activity with aview toward
the ultimate consummation of a sale although the actual contract theretor is subsequently
negotiated by another person; provided. however, that this Section is not intended to
preclude a former employee from accepting employment with private industry solely
because the former employee's employer is a contractor with this {Siate], nor shall a former
employee be precluded front serving as a consultant to this [Siate].

COMMENTARY:

{13 This Section places restrictions on the contemporaneous emplovient of present cimployees
who are involved in the procurement process 11 also places permanent and temporary disqualifica.
tions on the cmployment of forimer employees

1 2) Subscetinn (1) provides that ao employee participattag directly or indirecth in the procure -
ment process may become an employee of parties contracting with the particular governmental
body in which the emplovee is emploved oxcept as may he permmted under fi-thics Commissing]
regulations. For the definition of “direct or indirect participation”, Section 12-101{3) shogld be
consuited,

{3} Subscction (2Xar peovides that former cmplovees are permanently disgqualified from
knenwingly acting as a principal. or agent foe anyane other than the [Statel, in cortain matrers in
which the cmployec had participated presonatly and substantially while employed by the [State]
where the {State] is a party or has a direct and substantial micrest, ‘

{4y tinder Subvction (2301 a former employee i< also prevented rom appearg for oo year
after cessation of the employee’s otticial responsibility before any courtdepartment, oe ageney
conncction with any matter which was within the employee’s olficial responsibility where the
[State] is a party or dircctly and substintually inferested

(5) Subsection (3 prohibis businesses in which the cmplovee has a Binangral interest lrom
knowingly acting as principals, or as agemts for anyone other than the [Stac], mvoany matters
which the {State] cmployee ;\crmuuliy andd cuhstantratly participstes of whieh s the subicct of the
employee s afficial responsibiiity where the [State] is a party o hasa direct amd substanisal mterest
The definition of “linancial imerest” is found m Section 12-10115). This provision, which applics
ty businesses of cmployees, it dustipuishabie from Sabsection (1) which s apphvable to
empinyees themselves. Scerion 12204 (Employee Conflict of Iaterest) is also applicable only 10
empinyees and.unlike the immediate Sectirsn which relates to cmployment and business arrange.
ments, is suncd at i broader areay of linancial interests,
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§12-302

(3) Right to Recover from Non-Emplovee Value Transfereed in Breach of Fiivicad Stand.-
ards. The value of anything transferred in breach of the ethical standards of this Article or
‘regulations promuigated hercunder by a non-cmploycee shall be recoverabie by the [State]
as provided in Scction 12-303 (Recovery of Value Translerred or Received in Breach of
Ethical Standards). .

(&) Right of the [State] to Debar or Suspend. Debarment or suspension may be imposed
by the [Ethics Commission] in accordance with the procedures sct forth in Section 9-102
(Authority to Debar or Suspend) for breach of the cthical standards of this Article, pro-
vided that such action may net be taken without the concurrence of the [Attorncy General].

(5) Due Process. All procedures under this Section shall be in accordance with due
process requirements, including. but not limited to, a right to notice and an opportunity for
a hearing prior to imposition of any termination. debarment, or suspension from being a
contractor or subcontractor under a [State] contract.

COMMENTARY:

The power to debar or suspend. with appropriate safeguards, is primarily entrusted to the Chiel
Procurement Mlicer under procedures and conditions set {orth e Section 9.102 CAuthority
Dehar ar Suspend). The supplementary and limited jurisdiction of the {Fthics Commission] to
dehar o suspend for viokations of cthical standards is granted by Subscction 64} in the interest of
providing a procedure which may he utilized in those cases where it is desirable for an outside, in.
dependent ageney to proceed with debarment or suspension,

§12-303 Recovery of Value Transferred or Received in Breach of Ethical Stand-
ards.

(1) General Provisions. The vaiue of anything transferred or received in breach of the
cthical standards of this Article or regulations promulgated hereunder by an eaiployec or a
non-employce may be recovered from both the employee and non-employee.

(2) Recovery of Kickbacks by the (State], Upan a showing that a subcontractor made a
kickback to a prime contractor or a higher tier subcontractor in ¢onnection with the award
of a subeomtract or order thercunder, it shall be conclusively presumed that the amount
thereof was included in the price of the subcontract or order and ultimately borne by the
[State] and will be recoverable hereunder from the recipient, [n addition, siud vajue may
also he recovered-from the subcontractor making such kickbucks. Recovery from ane of-
fending party shall not preclude recovery from other offending parties.

COMMENTARY:

The definition of "kickback™ may he found in Section 12-206(2),
Part D-{Ethics Commission]

§12-401 [Ethics Commission}.

(1) Regrdations. The [Ethics Commission] shall promulgate regulations ta implement
this Article and shall de so in accordance with the applicable provisions of the [Ad-
ministrative Proccdure Act] of this State,
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(1} Subsection (4} provides that farmer highfevel emplovees abeve o sadary Tevel 1o he
preseribed by the cnacting jurisdiction are prohibited from selling to the [State] for one year
fullowing termination of their employment.

§$12-209  Use of Confidential Information.

ft shall be a breach of ethical standards for any employee or former employee
knowingly to use conlidential information for actuatl or anticipated personal g,nm or for the
actual or anticipated personal g'un of any other person,

COMMENTARY:

The term “eonfidential informanion™ is Dmited by s debinition m Section 12-10H2) o infor.
mation which is available only because of one’s status as a {State] employee

Part C—Remedies

§12-301 Civil and Administrative ﬁemedies Against Employees Who Breach Ethi-
cal Standards.

(1) Existing Remedies Not Impaired. Civil and administrative remedies against
employees which are in existence on the ctfective date of this Code shalf not be impaired,
f?_} Supplemental Remedies. In addition to existing remedies for breach of the ethical
standards of this Articie or regulations promulgated hereunder, the {Ethics Commission]
may impase any one or maore of the following:
() oral or written warnings or reprimancds,
(b} suspension with or without pay for specified perinds of time: and
{c) - termination of employment. '

(33 Rielt 102 Recover from Emplovee Value Reveived in Breach of Fiivical Stmdards. {he
value of anvthing received by an employec in breach of the ethical stundards ol this Article
or regulations promulgated hercunder shall be recoverable by the (State] as provided in
Section 12-303 (Recovery of Value Translerred or Received in ircuiz of Lthical Stand-
ards).

(43 Due Process. All procedures under this Scection ‘:.h.in he in accordance with due
process requirements and existing law. In addition, notice and an nmmrtu:tt!} tor a hearing
shall be provided prior to imposition of any suspension or termination of cmployment.

§12-302 Civii and Adminisirative Remedies Against Non-Employees Who Breach
Ethical Siandards.

(1) Fxisting Remedies Not Impaired. Civil and administrative remedics against non-
employees which arc in existence on the cffective date of this Code shall not be imypaired.
{2) Supplemental Remedies. In additon to existing remedices for hreach of the ethieal
standards of this Article. or regulations promuigated hereunder, the [Ethies Commission]
may impose any one or more of the foilowing: .
(a)  written warnings or reprinands:
(h)  termination of transactions; and
(¢} debarment or suspension {roas | \cmg a contractor or subcontractor under
[State} contracts.
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COMMENTARY:

For examples of detaited problems or matters that the fEthics Commission] might wish t ad.
dress through reguiations, see Flie Standards of Comdier for the United States Depestment of Bt e,
28 C.FR, §45735-15 (1976). The [Ethics Commission] may particularly wish to require dis-
closure of substantial political contributions of contractors.

(2) Advisory Opinions. On written request of employees or contractors, the [Ethics
Commission] may render written advisory opinions regarding the appropriateness of the
course of conduct to be followed in proposed transactions. Such requests and advisory opi-
nions must be duly published in the manner in which regulations of this [State] arc
published. Compliance with requirements of a duly promulgated advisory opinion of the
[Ethics Commission] shall be deemed to constitute compliance with the cthical standards of
this Article.

(3} Waiver. On written request of an employee, the [Ethics Commission] may grant an
cmployee a written waiver from the application of Section 12-204 ( Employee Conflict of
Interest) and grant permission to procecd with the transaction to such extent and upon such
terms and conditions as may be specificd. Such waiver and permission may be granted when
the interests of the [State] so require or wien the cthical conflict is insubstantial or remote.

COMMENTARY:

{13 Some jurisdictions may want to yse existing agencics to issue reguliations pertaining to stamd -
ards of cthical conduct. Other jurisdictions may wish (o create a special “Filues Coamnmission™ lor
this purpose. Therefore, the words “Ethics Commission™ are bracketed wherever they appear in
this Article. ’

{2) I an enacting jurisdiction chooses to create an {Fthics Commission]. it will be necessary to
adopt a reguiation pertaining to its structure. dutices, powers, and the appointment of its memhers,

{3} Subsection (2) authorizes an advisory opinion procedare which will provide guidance to
public employees and contractors as to whether a prospective course of conduct is proper.

{4) Subscction (3} authorizes the {Ethics Commission] to waive the applicatinn of specified pro-
visinns of Article 12 to public emplayees when the pubfic good will he served.

(%) If inveked, the waiver provision provides an administrative ‘mechanism for averting the
necessity of litigating such questinns as whéther an employee has a contlict of irterest. and of sa. to
whiat extent that cmployee's further participation in the moter is barred In Graliom v AcGiml,
IS N E 2 KRR (Mass. 19748}, a dispute over such guestions resulted in Litigation which could have
heen avoided if a provision similar to Subscction (3) had been available,

§12-402 Appeal of Decisions of the [Ethics Commissioni.

(1} General. Fxcept as provided under Subsection (23 of this Scection, a decision of the
[Ethics Commission] under Section 12-301 (Civil and Administrtive Remedies Against
FEmplovees Who Breach Ethical Standards) or Section 12-302 (Civil and Admimistrative
Remedics Against Non-Empioyces Who Breach Ethical Standards) shall be reviewable in
accordance with the [Administrative Procedure Act] of this State.

(2) Debarment or Suspension. A decision of the [Ethics Comnvission] regarding debar-
ment or suspension under Section [2-302(2)c) (Civil and Administrative Remedies
Against Nou-Employees Who Breach Ethical Standards, Supplemental Remedies) shail be
reviewable as pravided in Section 9-402(2) (Time Limitations on Actions, Debarments and
Suspensions for Cause).
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