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“The arc of the moral universe is long, but it bends toward justice.”  

   – Martin Luther King, Jr. 

 

 

 

State v. George Stinney 
 

 
George Stinney 

 

The youngest person executed in the United States in the 20th Century.   

(14 years old) 

 

State v. George Stinney 

March 23, 1944 

11 year old Betty Binnicker  

8 year old Mary Thames 

“MAYPOPS” 

George and sister Katherine  

last people to see the girls 



 

Next morning bodies were found in a muddy ditch 

Severe head wounds 

 

 
Green Hill Missionary Baptist Church 

 

George Stinney held 5 days 

No Miranda 

No lawyer 

No family 

 

2 police officers said he confessed – NO WRITTEN RECORD of statement 

Railroad spike 

No physical evidence at trial, spike, bloody clothes of defendant 

 

Trial 

Attorney Charles Plowden – tax commissioner 

Entire case lasted 2 hours 

Plowden never asked a question on cross 

Presented no evidence 

 

All white jury deliberated for 10 minutes 

State Senator John Grier Binkins assisted in the prosecution 

Plowden did not file an appeal 

 

Execution June 16, 1944 



5’1” 90 pounds 

Arrest – Execution:  81 days 

 

 

 
 

2014 New Trial 

 



 
Gov. Olin Johnston 

 

  



Expert testimony 

 

Alibi witnesses 

Amie Stinney Ruffner 

Katherine Stinney Robinson 

 

 

The New York Times 

 

• South Carolina Judge Vacates Conviction of George Stinney in 1944 Execution 

• Great and Fundamental Injustice 

• “The all-white jury could not be considered a jury of the teenager’s peers, Judge Mullen 

ruled, and his court-appointed attorney did “little to nothing” to defend him.  His 

confession was most likely coerced and unreliable, she added, “due to the power 

differential between his position as a 14-year-old black male apprehended and 

questioned by white, uniformed law enforcement in a small, segregated mill town in 

South Carolina.” 

 

“I am not aware of any case where someone who was convicted has had the trial conviction and 

sentence vacated after they’d been executed, “ said Miller W. Shealy Jr., a professor at the 

Charleston School of Law and one of the lawyers who worked on behalf of the Stinney family to 

have the conviction thrown out. 

  



Betts v. Brady, 316 U.S. 455 (1942) 

 

The right to counsel is not essential to a fair trial. 

The states are required to provide counsel to indigent defendants only if the case involves 

special circumstances . . . 

 illiteracy 

 mentally retardation 

 incapable of defending self 

 or capital cases. 

 

 

Gideon 
 

 
Clarence Earl Gideon 

 

• June 3 1961, between midnight and 8 am, a burglary – Bay Harbor Pool Hall. 

• Intruder gained entry by breaking into front door 

• Smashed a cigarette machine, record player, and stole large sum of coins. 

 

• Henry Cook 

• 5:30 a.m. – Clarence Gideon  

 large sum of coins in pockets and  bottles of wine. 

 

• Judge Robert McCrary 



(Transcript) 

• District Attorney  

– William Harris 

• Witnesses  

– Henry Cook 

– Preston Grey (Cab Driver) 

 

• Jury deliberated less than ten minutes. 

• Sentenced Gideon to 5 years in prison. 

 

 



 

In Johnson v. Zerbst (1938) the Federal Government was already required to appoint 

counsel for indigent defense in all felony cases. (6th Amendment) 

 

 “the assistance of counsel is essential to a fair 

trial and required by due process of law.” 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1963:  States without appointed counsel in felony cases. 

 

 



 

 “In our adversary system of criminal 

justice, any person hailed into court, who 

is too poor to hire a lawyer could not be 

assured a fair trial, unless counsel is 

provided for him.  Lawyers in criminal 

courts are a necessity not a luxury.  This 

is the obvious truth.” 

 

Justice Hugo Black 
 

 

 

Gideon: 

 

• Retrial  

– Attorney – Fred Turner 

– Henry Cook – look out for others 

 

• Preston Gray 

• Didn’t see Gideon carrying wine, money or coins of any sort. 

(transcript). 

 

 

 

I 

 

It was not until 1969  

(6 years after the US Supreme Court decision)  

that the South Carolina legislature created a 

public defender system. 

Non-profit organizations in each county. 

Lacked uniformity and adequate resources. 
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2003 

 

ABA report 

“The lack of funding and resources raises serious doubts whether defendants are receiving 

adequate representation.  This crisis shakes the foundation of our criminal justice system.” 

 

 

  

“No Constitutional right 
is celebrated so much in 
the abstract, and 
observed so little in 
reality as the right to 
counsel.” – Steven Bright 

Former Director – Southern Poverty Law 
Center 



2007 Indigent Defense Act 
 

Whereas, the General Assembly believes it is necessary to establish parity in benefits and 

salaries between prosecution and defense systems; and 

 

2006 
 

12.6 million dollars 

129 Public Defenders 

50% had healthcare and retirement benefits 

 

2019 
 

Over 44 million dollars 

More than 275 public defenders 

100% have healthcare and retirement benefits 

 

 

Mass Incarceration 
 

2.3 million Incarcerated in US 

More than half of state prisoners are serving time for non-violent offenses. 

 

1 in every 9 prisoners are serving life sentences. 

African Americans and Hispanics comprise 58% of prisoners, even though they only make up a 

quarter of the population. 
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Now What? 

Analyzing and Managing Your 

Cases 
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cscalzo@greenvillecounty.org  
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What we’re going to cover? 

 

Managing your clients & their files 

Analyzing your client’s cases 

 

 

 

 

 

But…Before We Do That 

 

Let’s talk about some general ideas 

about 

➢ handling your cases 

➢ being a Public Defender 

 

 

 

Some Ideas That Apply to Handling Your Cases 

(and in general to being a PD) 

 

Be Yourself 

Be Neat 

Be Organized 

Be Consistent 

 

http://www.bethetop5percent.com/wp-content/uploads/2011/09/ideas.jpg


Some Ideas That Apply to Handling Your Cases 

(and in general to being a PD) 

 

Be yourself…  

 

 

 
unless no one likes you! 

 

Then you  

should definitely 

 be someone else!! 

 

 

 

Don’t put on an ACT…this ain’t Broadway! 

➢ You’re only convincing being yourself 

➢ Not as you playing someone else 

 

Be yourself… And steal as  much s#@t as you can! 

Seriously, it’s fun! 

Steal as many tricks of the trade as you can…  

O But only use what works for you  

O And…when you use it, make it your own  



 

Be neat…well, at least legible 

     

 

Be organized…follow a pattern 

Why? 

1) Make sure I don’t forget something 

2) Client control—especially with talkers 

 

 

Be organized…Example #2: talking to your client 

Have a plan… or come up with one 

➢ Share it with your client 

➢ People (including you) feel better  when 

there’s a plan 

 

 



Be consistent… 

 

Nomar Garciaparra:  

14 years in MLB 

6,116 Plate Appearances 

https://www.youtube.com/watch?v=WIJYdE2Juew 

 

Be consistent…it helps with 

➢ Making sure you cover everything 

➢ Controlling the situation  

➢ Maintaining consistency because your memory isn’t 

reliable 

 

  

https://www.youtube.com/watch?v=WIJYdE2Juew


Managing Your Cases 

 

Time Management… 

➢ Know yourself 

❖ You know what you suck at! 

❖ You know what you’re good at! 

➢ Just be honest with yourself  

➢ Use a calendar—Nuff said! 

➢ Work with your assistant 

❖ Come up with some way of staying on top of your 

deadlines, to-do’s, etc. 

 

Should you spend an equal amount of time on all your cases? 

NO!! 

 

Triage your cases…PEOPLE! … TRIAGE!! 

➢ You know the cases you can move quickly 

❖ Move ‘em 

❖ Bring the deal to the prosecutor 

❖ Don’t let the client delay for the sake of delaying 

▪ Explain the pitfalls of delaying 

• Loss of control—only 2 things client controls 

whether to plead or go to trial (not the 

results!) 

• Probation/jail—start later means get out later 



Managing Your Client 

 

Stop trying to CONTROL them 

It’s THEIR case 

➢ Let it be their case 

❖ Are you going to jail? 

❖ Will you be testifying ? 

➢ You’re smarter then them 

❖ So what? 

❖ Do you want a medal? 

➢ Your job is to represent them…do that! 

 

Your job is to represent them… 

Do that! 

➢ Do they want to risk LWOP? 

❖ Let ‘em 

➢ Do they want a trial? 

❖ Let ‘em have one 

➢ Do they want a PR bond on their murder charge? 

❖ Ask for it 

BUT…only after you’ve done your job! 

 

What is doing your job? 

➢ It’s counseling 



➢ It’s advising 

➢ It’s giving them an objective, realistic view of what they’re 

facing… 

❖ At trial 

❖ With plea option 1 

❖ With Plea option 2  

❖ With whatever option YOU see for them 

❖ With whatever option THEY want to consider 

 

And after you’ve… 

➢ Counseled 

➢ Advised 

➢ Given them an objective, realistic view of what they’re 

facing… 

❖ You’ve done YOUR job 

❖ And they get to do THEIR job—which is decide 

 

Ahh…but you say: “I ain’t stand-by counsel!” 

➢ You’re right—you aren’t 

➢ You’re not required to stand-by  

➢ You’re required to participate 

➢ Just don’t 

❖ Substitute your ideas for theirs 

❖ Try to control their choice 

 



Don’t rush to judgment about your client 

➢ If you haven’t already, you will develop a good sense for 

evaluating people’s personalities 

❖ You will be able to spot liars 

❖ You will be able to see around corners and know 

when the difficult client is coming 

➢ Allow that development 

❖ But control it 

 

Don’t rush to judgment about your client 

  The ability to quickly  

   identify various  

   personality types  

   is a super-power 

 

❖ Use it responsibly 

❖ Use it for good—not evil 

❖ Use it to better represent your clients—not avoid them or 

manipulate them 
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Analyzing Your Client’s Cases 

 

When? 

➢ Not too quickly 

➢ Not before you have to 

➢ Not simply because the client wants an answer 

 

How Much Info Do You Need? 

➢ There is no scientific answer 

➢ The more you do it, the better you get at it 

➢ Maintain control 

O Don’t let your client rush you 

O Don’t let your own anxiety, ego, or whatever rush you 

 

When Do You Tell Your Client? 

➢ When he has to know 

O Not sooner  

O Not later 

 

Do You Spend Enough Time With Your Client? 

We all fall into both of these categories: 

➢ Not enough 

➢ Too Much 

 



 

Are You Counseling Your Clients or Reinforcing Your Own PD 

Philosophy? 

Public Defender Philosophy 

1) The State can do no right 

❖ Cops & prosecutors always cheat 

2) The Client is Guilty 

❖ They’re All Guilty 

 

You’ve Spotted A Great Issue…What Do You Do? 

Don’t tell your client…at least not yet 

1) The issue maybe great, but litigating it may not be so great…for 

your client 

O Your client may not want it 

O It may not be the best thing for your client 

2) The client is who your represent, not his legal issue 

  



 

Let’s Talk Examples 

 

1. Client wants to take Polygraph because that’ll prove he didn’t do it 

2. Client wants to reject the offer because he’s supposed to get another 

offer (at least 3 offers!) 

3. Client says let’s go to trial (he thinks the prosecutor will cave and give 

him a better deal at trial; he might tell you that or not) 

4. Client has a list of “motions” he wants you to file 

5. Client says “you ain’t doing anything for me!” 

6. Client wants to fire you 

7. The prosecutor is a lying, cheating no good… 

8. The prosecutor is trying to bully you 

9. The judge won’t let you talk 

10. The judge has ruled against you…and it’s ridiculous! 

 

The pile doesn’t go down… 

 

So, go home at 5! 
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Initial Client Issues 

 
 

 

 

 

Public Defense 101 

Fundamentals of the Profession 

 
 

 

 

 

 

 

 

 

 

Grant Gibbons 

Circuit Public Defender 

Second Judicial Circuit 

 

 
 

  



 

 

1. KEEPING GOOD CLIENT RELATIONSHIPS 

 

a. RETURN PHONE CALLS 

b. KEEP INFORMATION FLOWING 

c. HONESTY 

Don’t promise what you can’t deliver 

Qualify advice that depends solely on client’s story 

If you say you will do something, DO IT! 

d. FAMILY DYNAMICS 

Mothers, wives, and children can wield amazing power with a client 

e. PROFESSIONAL DISTANCE AND RESPECT 

Avoid first names for both client and yourself 

f. GOING THE EXTRA MILE 

AFTER-HOURS VISITS 

WEEKEND VISITS 

MEETINGS WITH FAMILIES  



 

 

PRELIMINARY ISSUES 

1ST MEETING 

 

 

GET TO KNOW A LITTLE ABOUT YOUR CLIENT BEFORE JUMPING INTO THE 

CASE 

WORK HISTORY 

MILITARY HISTORY 

EDUCATION LEVEL 

BIGGEST CONCERN ASSOCIATED WITH THE CHARGE 

FAMILY 

TIME 

JOB 

COLLATERAL CONSEQUENCES 

 

 

PRIOR TO HEARING HIS/HER STORY, EXPLAIN DANGERS OF CHANGING THE 

STORY LATER 

GENERAL VERSUS SPECIFIC DISCUSSIONS 

EXPLAIN USUAL TIMING OF EVENTS – DISCOVERY DELAYS, ETC. 

GO OVER CHARGES AND POTENTIAL SENTENCES 

REVIEW POSSIBLE LESSER INCLUDED CHARGES 

WARN ABOUT ANY POSSIBLE ENHANCEMENTS 

EXPLAIN THE POSSIBILITY OF THE “TRIAL PENALTY.” 

 



 

 

LISTENING – PAY GENUINE ATTENTION – BUILD SOME RESPECT 

FAMILY COMMUNICATIONS – Who can I speak with? 

ROLES OF ATTORNEY/CLIENT   

Let the client know up front which decisions are completely his/hers. 

You can’t be a therapist or a cheerleader. 

 

 

PRELIMINARY HEARING –  

EXPLAIN WHAT PRELIMINARY HEARINGS ARE, AS WELL AS WHAT THEY ARE 

NOT. 

IS IT IN CLIENT’S BEST INTEREST TO HAVE ONE? 

PUBLICITY 

DISCLOSE DEFENSES 

WEAKNESSES OF STATE’S CASE BECOME APPARENT 

 

 

BOND ISSUES 

WHAT IS THE BOND AMOUNT?  

WHAT ARE THE CHANCES YOU CAN POST IT? 

IF NOT, WHAT COULD YOU ARRANGE TO POST? 

ARE THERE OTHER CONDITIONS? 

 

 

 

 



 

 

JAIL ISSUES 

EXPLAIN THE DANGER OF COMMUNICATING OVER THE PHONE OR 

CONFIDING IN CELLMATES. 

EXPLAIN THE PERILS OF JAILHOUSE LEGAL ADVICE 

COPIES OF DISCOVERY MATERIAL 

EXPLAIN THAT HAVING THIS IN DETENTION IS DANGEROUS 

Jailhouse snitches with facts 

 

MENTAL HEALTH ISSUES 

PRIOR HOSPITALIZATIONS 

PRIOR DIAGNOSIS 

MENTALLY ILL VERSUS INCOMPETENT 

MITIGATION 

DEFENSE 

STATE EVALUATION VERSUS PRIVATE 

 

CONFLICTS  

ARE THERE CODEFENDANTS?  

DO YOU HAVE A CONFLICT? 

WHO ARE KNOWN VICTIMS/WITNESSES? 

DO THEY CONSTITUTE A CONFLICT? 

INVESTIGATION 

  

 CLIENT 

  CLIENT’S FAMILY 



 

 

 

TIMING  

SPEEDY TRIAL MOTION 

EXPLAIN WHEN IT IS APPROPRIATE ALONG WITH CONSEQUENSES 

 

 

IRRECONCILABLE DIFFERENCES 

  

 COMPLAINTS TO SUPERVISORS 

  

 GRIEVANCES 

  

 DOCUMENTATION, DOCUMENTATION, DOCUMENTATION 

 RE-ASSIGN? 

  

 REQUESTS FOR NEW COUNSEL 

 MADE TO YOU 

 MADE TO SUPERVISOR 

 MADE TO THE COURT 
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Holistic Defense 

 
 

 

 

 

Public Defense 101 

Fundamentals of the Profession 

 
 

 

 

 

 

 

 

 

 

Grant Gibbons 

Circuit Public Defender 

Second Judicial Circuit 

 

 
 



Traditional model of Representation 

of criminally charged individuals 

 

 

 

Changes to the Traditional Model 

➢ During the last decade there has been a notable shift of attitudes and 

approaches to representation within the criminal defense community 

across the country.   

 

There are different approaches being implemented today: 

1. Client- Centered Defense. 

a. Advocating for the client’s wishes, not assuming the lawyer 

knows what is best. 

b. Having client actively participate in defense. 

c. Focus on client being informed and comfortable. 

 

 



2. Community – Oriented Defense 

 a. Fosters strong ties with community groups and 

organizations. 

 b.  Engage in policy initiatives that will help the community. 

     c.  Works with schools, churches, etc. 

 d.  Work toward long-term policy changes. 

 

Why Change? 

 

Proponents of holistic representation believe that it can translate into 

greater stability and less contact with the criminal justice system.  

 

➢ Public defenders have a unique chance to not only address a client’s 

specific criminal charges but to use the trauma of a criminal arrest for 

positive gain by addressing specific life-issues that may have led to 

the alleged criminal activity. 

 

WHAT EXACTLY IS HOLISTIC DEFENSE? 

 

Generally, Holistic defense is more of a paradigm shift than a regimented 

procedure.   

It is a view of representation that attempts to address clients’ legal issues 

along with any underlying life situations that may have driven them into the 

criminal justice system, or that may bring them back into the system. 

  



CORE PRINCIPLES OR PILLARS OF HOLISTIC DEFENSE 

 

1. SEAMLESS ACCESS TO LEGAL AND NON-LEGAL SERVICES. 

2. DYNAMIC, INTERDISCIPLINARY COMMUNICATION. 

3. ADVOCATES WITH AN INTERDISCIPLINARY SKILL SET. 

4. A ROBUST UNDERSTANDING OF, AND A CONNECTION TO, THE 

COMMUNITY BEING SERVED. 

 

Life-issues that may lead clients to offend: 

• Substance abuse 

• Public housing 

• Immigration 

• Lack of Education/Job skills 

• Mental Health/Behavioral 

• Financial 

• Domestic situations 

 

Some of the issues Holistic Defense can address: 

 

▪ Provide better life outcomes 

▪ Prevent recidivism 

▪ Reduce crime and enhance public safety 

▪ Achieve these goals in a cost-effective fashion 

 



Principles for Holistic Defense 

 

• Meet Clients’ Needs 

• Partner with the Community 

• Fix Systemic Problems 

• Educate the Public 

• Collaborate 

• Address Civil Legal Needs 

• Pursue a Multidisciplinary Approach 

• Seek Necessary Support 

 

HOW CAN WE DO THIS? 

 

The Bronx Defenders model: 

• In-house teams comprised of: 

• Criminal Attorneys 

• Civil Attorneys 

• Family Court Attorneys 

• Social Workers 

• Immigration specialists 

 

For most offices, this approach is cost prohibitive.   

That just means we have to be a little more creative. 

 



WAYS TO START IMPLEMENTING A HOLISTIC APPROACH IN 

SMALLER OFFICES: 

 

• Create resident specialists within your existing staff, divide the focus 

areas. 

• Approach local law schools about intern programs. 

• Approach local colleges/universities about social worker intern 

programs. 

• Community volunteers, churches, civic organizations, etc. 

• Become personally familiar with local service providers. 

• Become trained in spotting non-legal issues. 

• Network with service and public benefit organizations. 

• Seek local attorneys with appropriate skill sets.  Ask about pro bono 

work. 

• Foster a relationship with civil legal aid providers. 

• Provide community service.  Be in the community you serve. Make 

relationships. 

 

SEAMLESS ACCESS TO SERVICES 

One of the most effective steps towards a holistic practice is to help clients 

and service providers get connected. 

Many clients are going without needed services, because they either don’t 

know services are available, or do not know how or where to get them. 

Informing them about services is great.  What if we could  make them an 

appointment with the provider while they are in our office?  What if we 

could go over requirements with them in one place?  Provide maps?  

Provide phone numbers?  



“JUST THE FACTS MA’AM” APPROACH 

 

  



Sample Intake Form 

 

Gender (circle one):  Male  Female 

  

Age:           

  

Primary Language (circle one):    English     Spanish       French      German       

Other 

  

Marital status (circle one):   Married      Single    Divorced    Separated    

Cohabitating 

  

Highest Level of Education (circle one):   Less than high school          High 

school     

Some college     Bachelor’s Degree     Master’s Degree     Doctoral Degree      

Other 

  

Ethnicity (circle one):   White     Black      Latino/Hispanic       Asian/Pacific 

Islander      

Biracial       Multiracial        

  

Are you employed?    Yes       No 

  

Are you a veteran of the United States military?     Yes       No 

  

Are you a student?     Full-time or Part-time    Yes      No 



Sample Intake Form 

 

How many children do you have living at home under the age of 18?  

  

Do you have any needs that you DO NOT have access to?     Yes         No 

  

If yes (circle as many as needed):       Shelter       Food      Clothing       

Medication        

Medical          Housing        Employment        Skills Training        

  

Who is your support system (family, friends, spouse, children, church)? 

  

Are you in need of immigration representation?     Yes       No 

  

Have you been diagnosed or suffer from any Mental/Emotional Illness?

 Yes No 

If Yes, please explain: 

  

  

Are you taking any medications? Yes No 

If yes, please explain: 

  

  

Describe your overall health? 

  



Case #1:  Client A 

Charge: Shoplifting 2nd Offense 

• Appointed when client has been in jail for 10 days. 

• Client stole canned meat. 

• Client says he was in the Navy. 

• No address 

 

Case #2:  Client B 

Charge:  Unlawful Conduct Towards a Child 

• Client is undocumented alien. 

• Child had been turned over to ex-husband. 

• DSS is involved. 

• Client has prior mental health diagnosis. 

• Client has been given eviction notice at the jail. 

 

Case #3:  Client C 

Charge:  Unlawful Possession of a Pistol 

• Client is on SSI for a mental issue. 

• Client has alienated all relatives. 

• Client lives in subsidized public housing. 

• Client also is on food stamps. 

• Client has been off medication for several months. 

• Client waived representation, and stayed in the jail for 4 months. 

• Prosecution is offering a time served sentence. 

• Client is very unstable and borders on incompetency. 
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Challenging Identification 

Evidence 

Public Defense 101 

Fundamentals of the Profession 

Kathrine (Kat) Haggard Hudgins 

Appellate Defender 



Does the identification meet the requirements of Due Process? 

Due process concerns arise when law enforcement officers use an identification process 

that is both suggestive and unnecessary. 

If the procedures were both suggestive and unnecessary, then the court must 

determine “whether the out-of-court identification was nevertheless so reliable that no 

substantial likelihood of misidentification existed.” 

State v. Wyatt, 421 S.C. 306; 806 S.E.2d 708 (2017)

Two Prong Test: 

1. Unnecessarily Suggestive Police ID Procedure?

If yes:

2. Is it reliable despite the suggestive procedure - no substantial likelihood of

misidentification?   Totality of the circumstances.

Neil v. Biggers, 409 U.S. 188, 195, 93 S. Ct. 375, 380, 34 L. Ed. 2d 401 (1972). 

Prong 1 - What is an unnecessarily suggestive police ID procedure? 

1. Show-Up IDs are inherently suggestive

➢ Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d. 1199 (1967)

(practice of showing suspects singly to persons for the purpose of

identification, and not as part of a lineup, has been widely condemned).

➢ State v. Johnson, 311 S.C. 132, 134, 427 S.E.2d 718, 719 (Ct.App.1993) (single

person show-ups are particularly disfavored in the law).

2. Other Unduly Suggestive Police ID Procedures

a. Physical Characteristics – height, weight, age, hairstyle, race, clothing,

etc.

b. Lighting

c. Shadows



 

Unnecessarily Suggestive Police ID Procedure = Move for a Hearing 

(If you’re going to trial, you’re always going to move for a hearing.) 
 

May be called, Identification Hearing, Neil v. Biggers Hearing, Biggers Hearing, 

etc. 

 

Pre-Trial 

 

In-camera - Outside the presence of the jury 

 

Rule 104(c) SCRE - Hearings on the admissibility of confessions or statements 

by an accused, and pretrial identifications of an accused shall in all cases 

be conducted out of the hearing of the jury. Hearings on other preliminary 

matters shall be so conducted when the interests of justice require, or when 

an accused is a witness and so requests.  
 

The Hearing 
 

Witnesses:  

 Investigating Officer 

 Officer who compiled lineup 

 Officer who showed lineup 

 Identifying witness 

 

Exhibits 

 The 6-pack lineup 

 The Report 

 MAKE SURE ALL EXHIBITS ARE MARKED AS COURT’S EXHIBITS FOR 

ERROR PRESERVATION! 

 

 

 

 

 

 



How the Judge Should Apply the Test: 

 
PRONG 1: 

 Was the ID Procedure Suggestive? 
 

 YES = Proceed to Next Test NO = Stop – ID Comes In 
 

 Was the Suggestive Procedure Necessary Under the Circumstances? 
 

 YES = Stop – ID Comes In NO = Proceed to Prong 2 
 
PRONG 2: 
Nevertheless, Is the ID So Reliable that No Substantial Likelihood of Misidentification exists? 

 
 YES = ID comes in NO = ID Is Excluded 

 
State v. Wyatt, 421 S.C. 306; 806 S.E.2d 708 (2017) 

 

 

Prong 2 – Reliability 

 

5 Factors of Reliability 
 

a. The witness's opportunity to view the perpetrator at the time of the crime 

b. The witness's degree of attention 

c. The accuracy of the witness's prior description of the perpetrator 

d. The level of certainty demonstrated by the witness at the confrontation 

e. The length of time between the crime and the confrontation.  

 

A. Witness Opportunity to View Perpetrator at Time of Crime 

 
 Lighting – it was dark, etc. 

 Perpetrator wearing a mask, sunglasses, other obscuring clothing 

 Distance or Angle 

 Time frame -the crime took place very quickly or over some time 

 

B. Degree of Attention 
 

 Eyes open or closed?  Eyesight? 

 Distractions? – trying to get the attention of others, worried about your 

children in next room, etc. 

 



C. Accuracy of Prior Description 
 

 Broad general descriptions 

 Discrepancies in the description   

 

D. Level of certainty 
 

 Confidence statements – “He looked most like the person who carjacked 

me and tried to kill me.” Not very confident! 

 If no confidence statement – then argue that State failed to prove that 

witness was certain.   

 

E. Length of time between crime and ID 
 

 Fading memory 

 Were any intervening lineups shown to the witness? 

 

 
Cross Examine the Officers 

 
 Double-Blind Administration? 

 Proper Lineup Composition – how was it done? 

 Instructions to the witness? 

 Confidence Statements? 

 Record the ID procedure? 

 Sequential Presentation? 

 

Consider Hiring an Expert 
 

 Memory fallibility/ Cross-Racial ID  

 Educate the judge  

 

  



Motion to Suppress 
 

Argue that, in addition to the 5 reliability factors, the failure to follow proper procedures 

resulted in an inherently unreliable ID conducive to irreparable mistaken identification. 

 

1. Move to Suppress out-of-court identification procedure and testimony  

 

AND 

 

2. Move to Suppress any in-court identification as being tainted by the suggestive 

and unreliable identification procedure 

 

If the judge allows the ID in at Trial – What do I do? 
 

1.  Challenge the witnesses with the reliability factors: 

 Opportunity 

 Degree of Attention 

 Accuracy of Prior Description 

 Level of Certainty 

 Length of time  
 

2.  Challenge the procedure 

 Double Blind Administration 

 Proper Lineup Composition – how was it done?   

 Instructions to the witness 

 Confidence Statements 

 Record the ID procedure 

 Sequential Presentation  
 

3. Use your expert to educate the JURY 

 

4. Convince the jury that: 
 

a. The ID is not reliable 

 

And 
 

b. The procedure used resulted in the misidentification of your client 
 

 



Just in case you don’t convince the jury 
 

5. Preserve the ID issue for Appellate Review 

 
 Object to all out-of-court identification testimony and evidence from all 

witnesses at the time they testify – Contemporaneous Objection 

 

 Object to any in-court Identification of your client 
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Padilla v. Kentucky 

130 S. Ct. 1473 (2010):  “When the [immigration] law is not succinct and 

straightforward . . . a criminal defense attorney need do no more than 

advise a noncitizen client that pending criminal charges may carry a risk 

of adverse immigration consequences. But when the deportation 

consequence is truly clear, as it was in this case, the duty to give correct 

advice is equally clear.” 

 

Defendant was a Lawful Permanent Resident 

He was driving a tractor trailer with a large amount of marijuana 

Attorney told him that he “did not have to worry about immigration status 

since he had been in the country so long” 

 

 

Major Federal Entities 

• DHS (U.S. Department of Homeland Security) 

• USCIS (U.S. Citizenship and Immigration Services) 

• ICE (Immigration and Customs Enforcement) 

• CBP (Customs and Border Protection) 

• EOIR (Executive Office for Immigration Review) 

 

  



Types of Foreign Nationals (aka Aliens) 

• Lawful Permanent Residents (lawfully in the United States with the 

intent to remain permanently) 

• This person is not a U.S. citizen 

• This person can be deported 

• A person lawfully in the U.S. temporarily 

• Tourists 

• Students 

• Temporary work visas 

• A person not in the U.S. lawfully 

• The person entered lawfully on a temporary visa but did not 

leave 

• The person entered unlawfully 

 

A brief aside: 

• Unlawful presence and the 10 year penalty 

  



• Immigration Hold/Detainer 

 

 

 



The Detention and Removal Process 

• Immigration Hold/Detainer 

• Notice to Appear (NTA) 

• Immigration Bond Process 

• Immigration Court Process 

• Airport Detention/NTA for LPRs 

 

 

 



 

 

 



Crimes making a person inadmissible 

• CIMTs: “any alien convicted of, or who admits having committed, or 

who admits committing acts which constitute the essential elements 

of: (I) a crime involving moral turpitude . . . is inadmissible” INA § 

212(a)(2)(A)(i) 

• Certain exceptions if committed under 18 

• Exception if the maximum penalty did not exceed 

imprisonment for one year (and, if convicted, the person not 

sentenced to a term more than 6 months) 

• What is a CIMT? “conduct which is inherently base, vile, or depraved, 

and contrary to the accepted rules of morality and the duties owed 

between persons or to society in general . . .” Matter of Franklin, 20 I 

& N Dec. 867 (BIA 1994) 

• No cases examine specific SC crimes 

 

Crimes making a person deportable 

• A similar, but not identical, list identifies crimes making a person 

deportable. In addition to the previous crimes: 

• Domestic violence and crimes against children 

• Aggravated felonies 

Aggravated Felonies 

• A crime of violence “for which the term of imprisonment is at least 1 

year.” INA § 101(a)(43)(F).  

• A theft offense or burglary offense “for which the term of 

imprisonment is at least 1 year.” INA § 101(a)(43)(G).  

• Murder, rape, or sexual abuse of a minor, trafficking in a controlled 

substance, trafficking in firearms, child pornography, espionage, alien 

smuggling, counterfeiting passports, perjury, and many others.  



 

Consequences of AF 

• Ineligible for almost all forms of relief in immigration court 

• Additional penalties if the person is removed and attempts to re-

enter the U.S. unlawfully 

 



Immigration Law for  
the Criminal Defense Attorney 

November 19, 2018 
Charles A. Phipps 

I. Basic terms. 

A. Major federal entities: Department of Homeland 
Security (DHS); U.S. Citizenship and Immigration 
Services (CIS); U.S. Customs and Immigration 
Enforcement (ICE); Customs and Border Protection 
(CBP); Executive Office for Immigration Review, U.S. 
Department of Justice (EOIR). 

B. Immigrant vs. nonimmigrant. An “immigrant” is 
someone entering the United States to reside 
permanently. A “nonimmigrant” is someone entering the 
United States to reside temporarily. 

C. LPR vs. USC. Someone granted Lawful Permanent 
Resident (LPR) status is allowed to live and work in the 
United States permanently (with certain exceptions and 
limitations). An LPR cannot vote, register to vote, or 
claim to be a citizen of the United States, but an LPR 
may serve in the U.S. military and must pay U.S. income 
taxes.  
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• U.S. citizens may vote in local, state, and national 
elections. 

II.  Admissible vs. deportable. 

A. Admissibility. A person already lawfully in the United 
States who applies for permanent resident status can 
denied if she has engaged in conduct that makes her 
inadmissible. Likewise, persons outside the United 
States who want to immigrate to the United States can be 
denied a visa if they have engaged in conduct making 
them inadmissible. INA § 212. 

B. Deportability. A person in the United States lawfully 
(usually as a lawful permanent resident) can be removed 
from the United States if he engages in conduct that 
makes him deportable. INA § 237. 

C. Punishment for unlawful presence. A person who is 
unlawfully present in the United States for one year or 
more and then departs the United States is inadmissible 
for 10 years. INA § 212(a)(9)(B)(i)(II). A person who 
enters the U.S. without inspection is unlawfully present. 
INA § 212(a)(6)(B)(ii). 

III. The Detention and Removal Process. 

A. The charging documents: Notice to Appear, Notice of 
Rights, Arrest Warrant, etc.  
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B. Immigration Hold/Immigration Detainer. “Upon a 
determination by the Department [of Homeland 
Security] to issue a detainer for an alien not otherwise 
detained by a criminal justice agency, such agency shall 
maintain custody of the alien for a period not to exceed 
48 hours, excluding Saturdays, Sundays, and holidays in 
order to permit assumption of custody by the 
Department.” 8 C.F.R. § 287.7(d). 

(1)  Consequences of posting bond prior to trial. 

(2) Federal agents will generally take an alien into 
federal custody within two days of release on bond 
or at expiration of term of incarceration on state 
charges.  

C. Immigration Bonds. 

(1) Range from $2,500 upward. 

(2) Immigration bonds must be paid in full. 

(3) Most bond hearings are held in Georgia since 
detainees are moved quickly. 

D. Forms of compelled departure from the United States: 

(1) Voluntary return: The foreign national waives the 
right to a hearing in front of an immigration judge 
and agrees to be returned to the country of origin. 

(2) Voluntary departure. The Immigration Judge grants 
the person the right to depart the United States at 
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his or her own expense within a designated number 
of days. 

(3) Removal. An decision of an Immigration Judge 
ordering the removal of a non-citizen from the 
United States. It usually must be executed within 
30 days, unless an administrative appeal is 
pending. After 30 days, a person with a removal 
order is subject to detention. 

(4) Expedited removal. No right to a hearing in front 
of an Immigration Judge. The order is issued and 
executed by agents of the Department of Homeland 
Security. 

IV. Responsibility of Criminal Defense Counsel.  

A. Padilla v. Kentucky, 130 S. Ct. 1473 (2010). 

• “When the [immigration] law is not succinct and 
straightforward . . . a criminal defense attorney 
need do no more than advise a noncitizen client 
that pending criminal charges may carry a risk of 
adverse immigration consequences. But when the 
deportation consequence is truly clear, as it was in 
this case, the duty to give correct advice is equally 
clear.” 

• “It is our responsibility under the Constitution to 
ensure that no criminal defendant—whether a 
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citizen or not—is left to the ‘mercies of 
incompetent counsel.’ To satisfy this responsibility, 
we now hold that counsel must inform her client 
whether his plea carries a risk of deportation.” 

B. Retroactivity.  

(1)  Padilla does not apply retroactively in federal 
court. Chaidez v. U.S., 568 U.S. ____ (2013).  

(2)  Padilla does not apply retroactively in South 
Carolina state courts. Lucero v. State, Op. No. 5352 
(S.C. Ct. App. Sept. 9, 2015). 

V. Crimes making a person inadmissible, INA § 212(a)(2). 

A. Crime involving moral turpitude (CIMT). A person who 
is convicted of or admits having committed a crime 
involving moral turpitude. INA § 212(a)(2)(A)(i)(I). This 
offense has a “petty offense” exception for a crime 
committed only one time if the maximum possible 
penalty does not exceed one year and the actual sentence 
imposed was not more than six months. INA § 212(a)(2)
(A)(ii). This ground of inadmissibility can be waived if 
certain facts are established by the applicant. INA § 
212(h). 

B. Violation of any law relating to controlled substances. 
INA § 212(a)(2)(A)(i)(II). A waiver is available “insofar 
as it relates to a single offense of simple possession of 30 
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grams or less of marijuana” if certain facts are 
established by the applicant. INA § 212(h). 

C. Multiple convictions with five years of confinement 
imposed. A person convicted of two or more offenses 
“regardless of whether the conviction was in a single 
trial or whether the offense arise from a single scheme of 
misconduct and regardless of whether the offenses 
involved moral turpitude, for which the aggregate 
sentences to confinement were five years or more.” INA 
§ 212(a)(2)(B). 

D. Controlled substance traffickers. Includes people aiding, 
colluding, assisting AND family members who obtained 
any financial benefit and “knew or reasonably should 
have known” that the financial benefit was the result of 
the trafficking. INA § 212(a)(2)(C). 

E. Prostitution. Persons who come to the U.S. to engage in 
prostitution or who has engaged in prostitution within 
the past 10 years. INA § 212(a)(2)(E). 

F. Other offenses. Includes persons granted immunity from 
prior prosecutions, traffickers in persons, persons 
engaged in money laundering. 

VI. Crimes making a person deportable. INA § 237(a)(2). 

A. General crimes. INA § 237(a)(2)(A). 

 Phipps on Immigration Law 
 Page !6



1. CIMT. Conviction of a crime involving moral 
turpitude committed within five years (or 10 years 
for certain aliens) AND the crime is one for which 
a sentence of one year or longer may be imposed. 

2. Multiple criminal convictions. Conviction for two 
or more CIMTs regardless of whether the person 
was confined for the offenses. 

3. Aggravated felony. 

4. High speed flight from an immigration checkpoint. 

B. Controlled substances. INA § 237(a)(2)(B).  

1. Conviction of any controlled substance offense 
other than “a single offense involving possession 
for one’s own use of 30 grams or less of 
marijuana.”  

2. Drug abusers and addicts (an “alien who is, or at 
any time after admission has been, a drug abuser or 
addict is deportable”). 

C. Firearms offenses. INA § 237(a)(2)(C). 

D. Domestic violence and crimes against children. INA § 
237(a)(2)(E). 

VII. Sample Crimes Involving Moral Turpitude (CIMTs). 

A. Definition:  
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• “As a general rule, a crime involves ‘moral 
turpitude’ if it is inherently base, vile, or depraved, 
and contrary to the accepted rules of morality and 
the duties owed between persons or to society in 
general.” Matter of Sanudo, 23 I & N Dec. 968, 
970 (BIA 2006) (holding domestic battery is not a 
CIMT).  

• “Moral turpitude has been defined as an act which 
is per se morally reprehensible and intrinsically 
wrong, or malum in se, so it is the nature of the act 
itself and not the statutory prohibition of it which 
renders a crime one of moral turpitude.” Matter of 
Fualaau, 21 I & N Dec. 477 (BIA 1996). 

VIII. Aggravated felonies. INA § 101(a)(43). 

A. A crime of violence “for which the term of imprisonment 
is at least 1 year.” INA § 101(a)(43)(F). 

• “Term of imprisonment” for immigration purposes 
includes suspended sentences. INA § 101(a)(48)
(B). Thus, a person sentenced to one year 
suspended upon completion of probation is 
affected, whereas a person who is sentenced to 364 
days suspended upon completion of probation is 
NOT affected. 

B. A theft offense or burglary offense “for which the term 
of imprisonment is at least 1 year.” INA § 101(a)(43)(G). 
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C. Murder, rape, or sexual abuse of a minor, trafficking in a 
controlled substance, trafficking in firearms, child 
pornography, espionage, alien smuggling, counterfeiting 
passports, perjury, and many others. 

Charles A. Phipps 
6156 St. Andrews Road, Suite 106 
Columbia, SC 29212 
803-233-8374 
cp@charlesaphipps.com 
charlesaphipps.com
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Fifth Amendment 

 
• “No person … shall be compelled in any criminal case to be a witness 

against himself.” 

• Applicable to the states through the Fourteenth Amendment. Malloy 

v. Hogan, 378 U.S. 1, 8 (1964).   

 

• The Fifth Amendment privilege is violated by officially coerced self-

accusation. 

United States v. Washington, 431 U.S. 181, 187 (1977). 

• The Fifth Amendment’s protections extend to statements or acts that 

are (1) compelled; (2) testimonial; and (3) incriminating of the 

person in a criminal proceeding. 

United States v. Hubbell, 530 U.S. 27, 34 (2000). 

 

Jackson v. Denno, 378 U.S. 368 (1964) 
 

• “[A] defendant in a criminal case is deprived of due process of law if 

his conviction is founded, in whole or in part, upon an involuntary 

confession, without regard for the truth or falsity of the confession.” 

• A defendant has a constitutional right to “have a fair hearing and a 

reliable determination on the issue of voluntariness.” 

 

Rule 104, SCRE 
 

• Rule 104(A):  “Preliminary questions concerning … the existence of a 

privilege … shall be determined by the court.” 

• Rule 104(C):  “Hearings on the admissibility of confessions or 

statements by an accused … shall in all cases be conducted out of the 

hearing of the jury.” 

• Rule 104(D):  “The accused does not, by testifying upon a preliminary 

matter, become subject to cross-examination as to other issues in 

the case.” 

 



Voluntariness of the Statement 
 

• The test is whether, considering the totality of the circumstances, the 

free will of the witness was overborne. 

Rogers v. Richmond, 365 U.S. 534, 544 (1961). 

 

 

Remember:  The defendant can challenge the voluntariness of a statement 

outside the context of an in-custody interrogation. 

• Incriminating statements made during the course of the court-

ordered psychiatric examination violated the Fifth Amendment. 

Estelle v. Smith, 451 U.S. 454, 468-469 (1981). 

 

 

 

• Use of information given by a defendant to obtain counsel creates a 

conflict between the defendant’s Fifth and Sixth amendment rights. 

United States v. Pavelko, 992 F.2d 32, 34 (3rd Cir. 1993); United States v. 

Aguirre, 605 F.3d 351, 358 (6th Cir. 2010); United States v. Hardwell, 80 F.3d 

1471, 1484 (10th Cir. 1996). 

 

 

 

• Probationer’s statements to his probation agent that he had been 

using cocaine the night of an automobile accident were inadmissible 

where the probationer was not warned that his statements may be 

used against him in a matter unrelated to his probation. 

State v. Hook, 348 S.C. 401, 412-414, 559 S.E.2d 856, 861-862 (Ct. 

App. 2002); see also, Minnesota v. Murphy, 465 U.S. 420, 427 (1984). 

 

  



Voluntariness of the Statement 
 

Totality of the circumstances analysis:   

 

• Characteristics of the defendant: 

 

a) background;  

b) experience;  

c) conduct of the accused;  

d) age; maturity;  

e) physical condition and  

f) mental health;  

g) lack of education or low intelligence; 

 

• Circumstances of the interrogation: 

 

a) length of custody or detention;  

b) police misrepresentations;  

c) isolation of a minor from his or her parent;  

d) the lack of any advice to the accused of his constitutional 

rights;  

e) threats of violence; direct or indirect promises; 

f) repeated and prolonged nature of the questioning; exertion of 

improper influence;  

g) the use of physical punishment, such as the deprivation of 

food or sleep. 

  



Voluntariness of the Statement – Making the Record 
 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

• Concern by the Court that the circumstances surrounding in-custody 

interrogation can operate to overbear the will of a suspect. 

 

• Custodial interrogation is “inherently coercive.” 

 

• Due to the Court’s concerns about in-custody interrogation resulting 

in involuntary confessions, the Court requires a suspect to be warned 

of his rights prior to interrogation.  This is Miranda. 

 

  



Miranda v. Arizona, 384 U.S. 436 (1966) 
 

• “Prior to any questioning, the person must be warned (1) that he has 

the right to remain silent, (2) that any statement he does make may 

be used as evidence against him, and (3) that he has the right to the 

presence of an attorney, either retained or (4) appointed.” 

 

 

Custodial Interrogation 
 

• Applies to “questioning initiated by law enforcement after a person 

has been taken into custody or otherwise deprived of his freedom of 

action in any way.” 

• “the Miranda safeguards come into play whenever a person in 

custody is subjected to either express questioning or its functional 

equivalent.” 

• “[T]he definition of interrogation can extend only to words or actions 

on the part of police officers that they should have known were 

reasonably likely to elicit an incriminating response.” 

Rhode Island v. Innis, 446 U.S. 291, 300-301 (1980)  

• “Two discrete inquiries are essential to the determination:  first, 

what were the circumstances surrounding the interrogation; and 

second, given those circumstances, would a reasonable person have 

felt he or she was at liberty to terminate the interrogation and leave.  

Once the scene is set and the players’ lines and actions are 

reconstructed, the court must apply an objective test to resolve the 

ultimate inquiry:  was there a formal arrest or restraint on freedom 

of movement of the degree associated with formal arrest.”   



Thompson v. Keohane, 516 U.S. 99 (1995).  

 

Custodial Interrogation – Making the Record 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

Miranda – Who is the Interrogator? 
 

• Estelle v. Smith, 451 U.S. 454, 466-467 (1981):  Miranda applies even 

when the interrogator is not LE, but is acting as an agent of the state 

 

• State v. Lynch, 375 S.C. 628, 634, 654 S.E.2d 292, 296 (2007) 

television reporter was not acting as an agent of the state when he 

questioned the accused about a prison riot because he was on the 

scene in his capacity as a news reporter.   

 

• Role of the interrogator & Purpose of the questions 

 

• State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App. 2008): D was not 

subject to custodial interrogation when he was asked a single 

question by a magistrate presiding over his bond hearing.  The 

question was “innocuous” and related solely to the setting of bond.  

It was not intended to elicit an incriminating response.   

 

Notes:  

• Magistrate testified that he read D his Miranda rights.  Court also 

found D voluntarily waived his rights. 

• Question asked was “Would you like to address the court?”  The 

response was “I need help.”  When the Magistrate asked what kind 

of help, D said “I need mental help.” 



• State sought to admit the statement during the cross-examination of 

D. 

 

Miranda – Who is the Interrogator?  Making the Record 
 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

Miranda Warnings 
 

• After establishing a custodial interrogation took place, did LE advise 

your client of his rights? 

 

• Four specific warnings:  “(1) the right to remain silent; (2) that 

anything he says can be used against him in a court of law; (3) that he 

has the right to the presence of an attorney, and (4) that if he cannot 

afford an attorney one will be appointed for him prior to any 

questioning if he wants.” 

 

• Test: Do the warnings reasonably convey to a suspect his rights as 

required by Miranda? 

 

• California v. Prysock, 453 U.S. 355 (1981) – warnings do not have to 

follow the “rigid” formula of Miranda. 

• Also see, Duckworth v. Eagan, 492 U.S. 195 (1989)(“We have no way 

of giving you a lawyer, but one will be appointed for you, if you wish, 

if and when you go to court.”) 

 

• Florida v. Powell, 559 U.S. 50 (2010) – Advised suspect that he had 

“the right to talk to a lawyer before answering any of [LEO’s] 

questions” and that he can invoke this right “at any time … during the 



interview” satisfied Miranda’s requirement that an individual be 

informed that he has the right to consult with a lawyer and have the 

lawyer with him during interrogation.   

 

Miranda Warnings- Making the Record 

 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

Miranda Waiver 
 

• The waiver has two distinct dimensions:  It must be “voluntary in the 

sense that it was the product of a free and deliberate choice rather 

than intimidation, coercion, or deception,” and it must be “made 

with a full awareness of both the nature of the right being 

abandoned and the consequences of the decision to abandon it.”  

Moran v. Burbine, 475 U.S. 412, 421 (1986). 

 

• It is not enough that the interrogator advised the suspect of his rights 

and the suspect made an un-coerced statement.  The prosecution 

must show that the accused understood the rights.   

Berghuis v. Thompkins, 560 U.S. 370 (2010) (citing Colorado v. Spring, 

479 U.S. 564, 573-575 (1987); Connecticut v. Barrett, 479 U.S. 523, 

530 (1987)). 

 

• TEST:  Did the totality of the circumstances surrounding the 

custodial statement defeat the defendant’s will? 

State v. Moses, 390 S.C. 502, 513, 702 S.E.2d 395, 401 (Ct. App. 2010)  

 

• “[W]aivers can be established even absent formal or express 

statements of waiver.” 



• “[W]aiver … may be implied through ‘the defendant’s silence coupled 

with an understanding of his rights and a course of conduct 

indicating waiver.” 

Berghuis v. Thompkins, 560 U.S. 370 (2010) 

 

• “Where the prosecution shows that a Miranda warning was given 

and that it was understood by the accused, an accused’s uncoerced 

statement establishes an implied waiver of the right to remain 

silent.” 

• “The law can presume that an individual who, with a full 

understanding of his or her rights, acts in a manner inconsistent with 

their exercise has made a deliberate choice to relinquish the 

protection those rights afford.” 

Berghuis v. Thompkins, 560 U.S. 370 (2010) 

 

• “In sum, a suspect who has received and understood the Miranda 

warnings, and has not invoked his Miranda rights, waives the right to 

remain silent by making an uncoerced statement to the police.” 

Berghuis v. Thompkins, 560 U.S. 370 (2010) 

 

• “Once a voluntary waiver of the Miranda rights is made, that waiver 

continues until the individual being questioned indicates that he 

wants to revoke the waiver and remain silent or circumstances exist 

which establish that his ‘will has been overborne and his capacity for 

self-determination critically impaired.’” 

State v. Rochester, 301 S.C. 196, 391 S.E.2d 244 (1990). 

 

 

Miranda Waiver – Making the Record 

 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 



 

Miranda – Timing 
 

• Question First Technique 

 

• Missouri v. Seibert, 542 U.S. 600 (2004): Officers transported D to the 

police station.  Officers questioned D for 30-40 minutes without 

advising her of Miranda.  During the discussion, officers obtained a 

confession.  Then, D took a twenty minute break.  After, the break, 

the officer turned on the recorder and advised D of Miranda.  D 

waived Miranda.  The officer resumed questioning and got a second 

confession from D.   

 

• Missouri v. Seibert, 542 U.S. 600 (2004): “The object of question-first 

is to render Miranda warnings ineffective by waiting for a particularly 

opportune time to give them, after the suspect has already 

confessed.” 

 

• The “threshold issue when interrogators question first and warn later 

is thus whether it would be reasonable to find that in these 

circumstances the warnings could function ‘effectively’ as Miranda 

requires.” 

 

• “[W]hen Miranda warnings are inserted in the midst of coordinated 

and continuing interrogation, they are likely to mislead and ‘deprive 

a defendant of knowledge essential to his ability to understand the 

nature of his rights and the consequences of abandoning them.’”  

• Missouri v. Seibert, 542 U.S. 600 (2004):“these circumstances must 

be seen as challenging the comprehensibility and efficacy of the 

Miranda warnings to the point that a reasonable person in the 

suspect’s shoes would not have understood them to convey a 

message that she retained a choice about continuing to talk.” 

 

 

 



• State v. Navy, 386 S.C. 294, 688 S.E.2d 838 (2010): Four factors –  

• (1) the completeness and detail of the questions and answers in the 

first interrogation;  

• (2) the timing and setting of the first and second interrogations;  

• (3) the continuity of police personnel; and  

• (4) the degree to which the interrogator’s questions treated the 

second round as continuous with the first.  

 

Miranda – Timing  -  Making the Record 

 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

Miranda – Invocation of Right to Silence 

 

• A suspect invokes his right to silence by clearly articulating his desire 

to end the interrogation and must do so “unambiguously.”  

• The suspect must clearly articulate his desire to end the 

interrogation.   

Berghuis v. Thompkins, 560 U.S. 370 (2010); Davis v. United States, 

512 U.S. 452, 459 (1994)(addressing right to counsel); State v. Reed, 

332 S.C. 35, 42, 503 S.E.2d 747, 750 (1998). 

 

• Aleksey’s statement of “‘That’s all I’ve got to say’” at the conclusion 

of an interrogation with LE was not an unequivocal invocation of his 

right to discontinue questioning.   The Court found the statement 

ambiguous in its context because it indicated either a desire to 

discontinue questioning or simply the end of his story.   

State v. Aleksey, 343 S.C. 20, 31, 538 S.E.2d 248, 253-254 (2000) 

 



• The fact that D was silent for the first 2 hours and 45 minutes of the 

3-hour interrogation was insufficient to invoke his right to remain 

silent. 

Berghuis v. Thompkins, 560 U.S. 370 (2010) 

 

Invocation of Right to Silence - Making the Record 
 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

Invocation of Right to Silence – How long does it last? 
 

• If a suspect invokes his right to silence, the interrogators must 

scrupulously honor the invocation.  

Michigan v. Mosley, 423 U.S. 96, 103 (1975); State v. Benjamin, 345 

S.C. 470, 476, 549 S.E.2d 258, 261 (2001).  

 

• However, “the admissibility of statements obtained after the person 

in custody has decided to remain silent depends under Miranda on 

whether his ‘right to cut off questioning’ was ‘scrupulously 

honored.’” 

Michigan v. Mosley, 423 U.S. 96, 104 (1975). 

 

 

 

 

 

 

 

 

 



Invocation of Right to Silence – How long does it last? 

 

How to determine if invocation was “scrupulously honored”: 

 
1. Whether the police warned the defendant of his Miranda rights at 

the first interrogation.   

 

2. Whether the police immediately stopped the interrogation when the 

defendant indicated he did not want to answer questions.   

 

 

3. Whether the police resumed questioning only after passage of a 

significant period of time.   

 

4. Whether the police provided a second set of Miranda warnings prior 

to the second interrogation.   

 

 

5. Whether the second interrogation was restricted to a crime that had 

not been the subject of the earlier interrogation. 

 

 

Invocation of Right to Silence – How long does it last? 
 

• When the suspect re-initiates communication after invoking his right 

to silence, the police may resume interrogation. 

Edwards v. Arizona, 451 U.S. 477, 485 (1981) 

 

• What counts as re-initiating?  “What is going to happen to me now?” 

is a question that re-initiates.  “[A] bare inquiry” is not.  Examples 

include asking for water or to use the phone.   

Oregon v. Bradshaw, 462 U.S. 1039 (1983). 

 

 



How long does it last?   Making your record 
 

• What questions do you ask? 

• What witnesses do you call? 

• Do you have any exhibits? 

• What’s your argument? 

 

Miranda Waiver – Burden of Proof 
 

• To introduce a statement produced during custodial interrogation, 

the prosecution must prove by a preponderance of the evidence 

that the statement was made freely and voluntarily, and taken in 

compliance with Miranda v. Arizona, 384 U.S. 426 (1966).   

State v. Goodwin, 384 S.C. 588, 601, 683 S.E.2d 500, 507 (Ct. App. 

2009). 

 

Practice Points 
 

1. Stop calling the interrogation an “interview.” 

 

2. Call the cops “interrogators.” 

 

 

3. Challenge “Voluntary” being written on the statement and waiver 

forms. 

 

4. What’s good for the goose is good for the gander.   
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Housekeeping . . . 
 

• This presentation focuses on General Sessions level cases 

• This presentation assumes you have assessed the case and 

negotiated a plea deal for your client 

• This presentation will not cover anything but will offer you best 

practices and CYA pointers 

• This presentation is guaranteed NOT to provide any case law 

citations and summaries 
 

Guilty Plea Basics 
 

• 3 Types of Guilty Pleas 

•  Plea of Guilt 

•  Nolo Contendere 

•  Alford plea 

BP:  Be familiar with the judge 
 

Guilty Plea - Essential Elements 
 

• Knowing, voluntary & intelligent 

• Factual Basis 

• Plea Agreement/Terms 

BP:  Get written plea agreement; discuss with judge terms if sensitive issues 
 

Guilty Plea - Prep Work 
 

• Element/Penalty Sheet 

• Consequences of Plea 

• Plea Colloquy Sheet 

• Mitigation Witnesses 

• Sentencing Sheet(s) 

• Prep Client 
 

 

 



Guilty Plea - In the Courtroom 
 

• Sign Client Up 

• Entering the Plea 

• BP:   If there are any issues with factual basis, discuss it with 

solicitor BEFORE signing the plea 

• BP:   Try to interview victim during investigation.  

• Sentencing 
 

Mitigation 
 

“Investigations into mitigating evidence should comprise efforts to discover 

all reasonable available mitigating evidence and evidence to rebut any 

aggravating evidence that may be introduced by the prosecutor.” 

Retired Justice Sandra Day O’Connor 

US Supreme Court 
 

 

Goal of Sentencing 
 

Present a narrative about the client that explains  

1. how and why he arrived at the point in his life where he committed 

his crime,  

2. how he will avoid wrongdoing in the future 

3. Why the judge should feel confident that your proposed punishment 

will address protecting society, rehab and deterrence.  
 

Sentencing – Prep Work 
 

• Develop Client’s Social History 

• Address Behavior Issues 

• Documentation 

• Determine who will be witnesses & PREP them 

• Solicitor’s Position 

• Know the Judge 
 



Sentencing – Tools 
 

• Live Witnesses 

• Letters & Documentation 

• Sentencing Memorandum 

• Mitigation Video 
 

Probation Violation 
 

• Goal 

• Show that “violation” is not willful 

• Show that judge can address “violation” is a way that minimize 

or avoid jail time 

 

• Supervision Levels 

• Low 

• Standard 

• High 

• Community Supervision 

 

• Arrest Warrant 

• Citation 

• Administrative Hearing 

• Compliance 

• No Reporting 

• Not paying Money 

• Dirty screens 

• New Conviction 
 

• Types of Hearings 

• Admission 

• Evidentiary 

 

 

 



Probation Violation (Cont’d) 
 

• Documents to Review 

 

• Original Sentencing Sheet (Transcripts ???) 

• Form 1106 

• Affidavits of Community Complaints 

• Probation Ledger Report 
 

• Take time to investigate 

 

• Talk to people 

• Go look for yourself 

 

•  Determine consequences and exposure 

 

• Not Reporting 

 

• Financial  

 

• must be willful 

• Financial Declaration 

 

• Dirty Screens 

 

• Rehab options 

 

• New Charges Pending 

 

• Continue until charges resolved 

 

• Community Supervision 

•  

• CS and Probation 

• Violation results in starting all over 



Administrative Monitoring 
 

• Community Supervision 

 

• CS and Probation 

• Violation results in starting all over 
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Preserving the Record for Appellate Review 
 

 Specific Coherent-on-the-Record Objection 

 Voir Dire 

 Opening and Closing Statements 

 Jury Instructions – Requests to Charge 

 Proffer 

 Motion in Limine 

 Co-defendant’s Objections and Motions 

 Secure a Ruling from Trial Court 

 Stating specific grounds and case law in support of an objection or 

motion 

 Indictments 

 
Specific Coherent On-the-Record Objection 

 

 The appellate court looks for a specific understandable objection or 

motion accompanied by a coherent on-the-record argument by the 

trial counsel to the trial court. 

 

 “OBJECTION” is NOT a Legal Objection.  State specific grounds and 

case law in support of an objection or motion 

 

Counsel Must Secure a Ruling for Appellate Court 

 

 The objection should be sustained or overruled. 

 Counsel must assure that he receives a specific ruling on each 

objection and issue he raises.   

 If the trial judge does not specifically rule on counsel’s objection or 

argument, then the issue is not preserved for appellate review.   

 A ruling of “objection noted,” or the judge ignoring or never ruling 

upon the objection will not preserve the issue. 



 In an unpublished opinion of the Court of Appeals held an incoherent 

ruling, “sustained in part, overruled in part,” will not preserve the issue 

for appellate review where the Court cannot clearly understand the 

ruling. 

 There are times when counsel will respectfully have to say, “I have to 

have a ruling Your Honor,” to assure an issue is preserved for appellate 

review. 

 There will also be times when counsel must be sure the record clearly 

reflects the nature of the judge’s ruling. 

 Counsel must be careful to assure that all bench conference 

arguments, rulings, and rulings in chamber are put on the record to 

preserve an issue for review. 

 

Counsel must assure that he receives a specific ruling on each 

objection and issue he raises.   

 In State v. Childers 358 S.C 614, 595 S.E.2d 872 (2004), reversed in part 

on other grounds 373 S.C. 367, 645 S.E. 2d 233 (2007), defense counsel 

brought to the court’s attention the fact that he had prosecuted 

Childers as a solicitor in the past.  Counsel also raised to the trial judge 

a conflict of interest issue since he had also represented the dead 

victim’s brother in a prior civil suit. 

The client vigorously objected to counsel representing him. 

 The judge would not relieve the defense attorney as counsel based 

upon him having prosecuted Childers in the past. 

 However, the trial judge did not rule on the conflict issue as it related 

to counsel having represented the victim’s brother in the past.  The 

Court of Appeals held that an issue must be both raised to and ruled 

upon by the trial judge to be preserved for appellate review.   

 Counsel must assure that he receives a specific ruling on each 

objection and issue he raises.  A ruling of “objection noted,” or the 

judge ignoring or never ruling upon the objection will not preserve 

the issue. 



Objectionable Conduct in Court 

Where conduct in court becomes an issue, counsel must continue to put 

the objectionable conduct on the record. 

▪ State v. Paige, 375 S.C. 643, 654 S.E.2d 300 (2007), photographic 

buttons of victim. 

▪ State v. Hill, 331 S.C. 94, 501 S.E.2d 122 (1998) police officers in the 

courtroom.  

 

Indictments 

 DEFECT IN INDICTMENT MUST BE OBJECTED TO BEFORE TRIAL 
 

 State v. Gentry, forever changes the law on objections to defects in 

the indictment being able to be raised for the first time on appeal.  

 In State v. Gentry the Supreme Court held that an indictment is mainly 

a notice document and the failure to make an objection prior to trial 

to a defect in the indictment or the indictment process forever waives 

that objection. 

 If the defendant does not make a proper motion or motions, he is 

assumed to understand the charges against him.  The appellate 

courts will no longer consider defects in the indictment or process as 

matters of subject-matter jurisdiction that can be raised for the first 

time on appeal. 

 State v. Means, 367 S.C. 374, 626 S.E.2d 348  (2006) sets forth the 

proper procedure after Gentry for raising defects in the indictment or 

indictment process.  As with any other trial objection, counsel must 

now raise to the trial judge all alleged defects in the indictment or 

indictment process and obtain a ruling from the trial court. 

 

 

 



Voir Dire 
 

• Requests for voir dire must be made a court’s exhibit. 
 

▪ There must be an argument on why the voir dire is necessary given 

the specific facts of the case.  (e.g., race – member of MADD, SADD, 

case involving children) 

 

  



Motions in Limine 

A Motion in limine is a pre-trial ruling on the admissibility of evidence.  It is a 

preliminary ruling and is subject to change based on developments during 

the trial. 

 A motion in limine may touch upon a broad class of evidence such as 

other bad acts evidence or bad character evidence. 

 Since a ruling in limine is not final, an objection must be made at the 

time the evidence is offered at trial and a final trial ruling procured 

at that time. Otherwise, the issue heard in limine is not preserved for 

appeal. 

 The trial judge is often making an in limine ruling based on the 

condensed version of the objectionable or proposed testimony, or 

even just representations by counsel as to what the evidence would 

show when it is later offered before the jury. 

 Consequently, after the trial begins and other evidence is offered the 

trial judge may come to appreciate the undue prejudice from the 

evidence or why it is improper for the jury to consider it. 

 Further, the trial judge may simply change his mind between the time 

of ruling the evidence admissible or inadmissible in limine and the time 

it is finally offered at trial. 

 The objections to matters ruled on adversely to counsel in 

limine must be renewed at trial with each new piece of 

evidence or testimony that touches upon the issue in 

dispute. State v. Jeffrey Andrews, 424 S.C. 304, 818 S.E.2d 

227 (2018). 

 When the trial judge rules upon testimony or disputed evidence 

outside the presence of the jury immediately before it is presented to 

the jury, that is not considered an in limine ruling because there is no 

intervening time for developments to change the judge’s mind.  

Further objection when the testimony/evidence is presented to the 

jury is not required for the appellate court to consider the issue  



Proffers 
 

 The failure to proffer excluded evidence prevents consideration of the 

issue on appeal.  The appellate courts will not guess or give counsel the 

benefit of the doubt as to what excluded evidence or other matters would 

have been or what they would have shown.  There must be a proffer. 

 

• Any excluded testimony, exhibits, voir dire, and refused jury 

instructions must be made a court’s exhibit. 

 

• The proffer must include an on-the-record argument by 

counsel as to why the proffered item is admissible evidence. 
 

TESTIMONY 

 

• If part of a witness’ testimony is excluded, the portion that counsel 
wants into evidence must be fully proffered outside the presence of 
the jury together with an argument as to why the evidence is 
admissible. 

 

 If the trial court refuses to allow counsel to proffer the testimony of 

a witness, counsel must orally state on the record what the proffered 

testimony from the witness or witnesses would have been had the 

court heard it outside the presence of the jury. 

 

DOCUMENT 

 If a written document is excluded from evidence, it must be made a 

court’s exhibit so that it can be reviewed by the appellate court.  

 The court’s exhibit should be accompanied by an on the record 

argument by counsel as to why the document is admissible evidence. 

 



 

 

 

Opening Statement 
 

You must timely object when the error occurs, so the judge can fix it. 

 

State v. John Ward, 374 S.C. 606, 649 S.E.2d 145 (2007) 

 

 In his opening statement the solicitor told the jury the victim was “not 

a drinker, was not a drug user. . .” 

 

 Conversely, the defendants were drinkers who “were beating their 

chests and they had something to prove that night.” 

 

 The defendant complained on appeal that this contrast made the 

defendants look like they were “drinking and gang banging at the club” 

that night. 

 

 The Court held a mistrial was later properly denied noting, “Ward 

made no objection to solicitor’s opening argument” and later 

references were made until he [finally] objected.”   

 

 You must timely object when the error occurs, so the judge can fix it. 

 

 

  



Co-Defendant Objections and Motions 

 

 An objection to evidence by counsel for a co-defendant does not 

preserve the issue for the other attorney unless he or she joins in the 

co-defendant’s objection. 

 

 If counsel has additional reasons for objecting to the evidence 

originally objected to by the co-defendant’s attorney, those additional 

reasons must be argued to the trial court to preserve the issue for 

appeal. 

 

 In short, counsel cannot “ride” a co-defendant’s objection to gain 

review by the appellate court. 

 

 The same is true for the failure to join in a co-defendant’s motion or 

his objections to opening or closing argument. 

The appellate court will not  

 give counsel for a co-defendant the benefit of the doubt 
that he also finds the offered evidence or argument 
objectionable or 

 assume that he joins in a co-defendant’s motion.   
 

 Counsel for one defendant can obviously have a much different 

strategy on what he wants the jury to consider, and even how he or 

she wishes to conduct themselves in the presence of the jury. 

 

 

  



CURATIVE INSTRUCTIONS 

 

 Curative instructions and motions to strike can also 

be problem areas on appeal.  

 

 If the trial judge sustains an objection, and offers to give 

a curative instruction, that curative instruction will likely 

cure the prejudice unless a mistrial motion is made. 

 

 The refusal to accept a curative instruction will likely 

waive the issue on appeal since the trial court offered 

to attempt cure the prejudice, and that relief was 

refused by trial counsel. 

 

 The issue is often best preserved by arguing, when true, 

that counsel does not believe the prejudice can be 

cured by a curative instruction, but accepting the 

curative instruction and then object to the curative 

instruction. 

 

 Not objecting is acceptance of what the judge has done 

to try and cure the problem.  If you do not object to the 

curative instruction you have accepted it, and you have 

no issue on appeal to complain about.   

 

 This is particularly true when counsel still moves for a 

mistrial despite a curative instruction.  Further, when a 

witness “blurts” out an answer before the trial court is 

able to sustain an objection, counsel should move to 

strike the answer or he or she has received all the relief 

requested, and there is not any issue preserved for 

appeal. 



 

MOTION FOR DIRECTED VERDICT 

 

 A MOST COMMON ERROR – DON’T FORGET TO 

RENEW MOTION FOR DIRECTED VERDICT AT THE 

CLOSE OF ALL OF THE EVIDENCE: 

 

 A motion for a directed verdict must be renewed at the close 

of the evidence. 

 

 

 Further, “The standard or usual motions” is insufficient to 

preserve a directed verdict argument.   

See Court Rule 19 of the Criminal Rules on the trial judge 

reviewing the sufficiency of the evidence on his own without a 

proper motion.  That rule should not be of any comfort to the 

moving party when the matter is addressed on the appeal. 

 

  



JURY INSTRUCTIONS – REQUESTS TO CHARGE 

Counsel Must Secure a Ruling for Appellate Court 

 

 Counsel must specifically raise to the trial judge the specific jury 

instructions he wants the judge to charge and obtain an on-the-

record ruling from the judge on whether he will charge the 

requested instruction. (Specificity is important – not “numbers 2, 5, 

and 6 I will not charge”).  

 

 Refused jury instructions must be made a court’s exhibit if in writing. 

The jury charges must contain correct citations of law.   

 

 It must also be remembered that if any part of the requested jury 

instruction is not a correct statement of law the appellate court will 

undoubtedly hold the trial judge did not abuse his discretion by 

refusing to give the whole jury instruction because part of it was an 

incorrect statement of law. 

 

CHARGES ON THE FACTS 

In addition, be careful that your proposed jury instructions are not “charges 

on the facts.” 

If the instructions are very specific, and appear tailored to your facts you 

are in danger. 

However, the judge has a duty under State v. Fuller, 297 S.C. 440, 377 S.E. 

2d 328 (1988) to “craft the instructions to the facts,” such as self-defense – 

and “the right to act on appearances,” or not allow the other to “get the 

drop on him.” 

  



CLOSING ARGUMENTS 
 

State v. Willie Reese, 370 S.C. 31, 633 S.E.2d 898 (2006).   
 

 In closing the solicitor asked: “Who speaks for Teresa Reese?  In this 

system of justice that we have in this type of case, who speaks for 

Teresa Reese?” 

 

 Defense counsel objected, and the judge overruled the objection 

telling counsel he would hear from him on his motion later.  When the 

solicitor continued with this theme defense counsel objected again. 

 

 Court held:  This was an impermissible “Golden Rule” argument asking 

the jurors “to view the evidence” from the alleged victim’s standpoint.  

 

State v. Carmen Rice, 375 S.C. 302, 652 S.E.2d 409 (Ct. App. 2007) 
 

 The decedent was a married man out with two other women when he 

was robbed and shot. 

 The decedent’s wife was in the courtroom during the trial and his 

“womanizing” became an issue as to the identity of the second woman 

involved that night. 

 The one admitted woman killer who testified against Rice apologized 

to the widow for being a “coward and not coming forward earlier.”  

 The solicitor addressed the widow personally in his closing and asked 

the jury to give her peace and justice. 

 The Court held that the issue was preserved where the bench 

conference was put on the record and the objection at the time was 

agreed on; however, the Court ruled that the argument did not 

deprive the defendant of a fair trial.   

 (Same ruling regarding preservation of issue would apply with in-

chambers arguments and rulings.) 
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“If it suffices to accuse, what will become of the innocent?”   

 
Coffin v. United States, 156 U.S. 432, 455, 15 S.Ct. 394, 403 (1895) (quoting Ammianus 

Marcellinus, Rerum Gestarum Libri Qui Supersunt, L. XVIII, c. 1, A. D. 359). 

 

 

 

“Unless th[e] right to bail before trial is preserved, the presumption 

of innocence, secured only after centuries of struggle, would lose its 

meaning.”  

 
Stack v. Boyle, 342 U.S. 1, 4, 72 S. Ct. 1, 3 (1951) (superseded in part by statute, recognized 

by United States v. Salerno, 481 U.S. 739, 107 S. Ct. 2095 (1987)). 
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I. Constitutional Authorities for Bond: 

 

A. Eighth Amendment of the United States Constitution provides, among other 

things, that “[e]xcessive bail shall not be required.” 

 

B. Article I Section 15 of the South Carolina Constitution grants all persons the 

right to a bond before trial but allows the denial of bond in certain exceptional cases.  

E.g., Capital cases or offenses punishable by life in prison (Murder, Burglary First 

Degree).  The bond set is also required to be reasonable, which means sufficient to 

assure the attendance of Defendant at future Court dates. 

 

 

II. South Carolina Code Section §17-15-10: bonds for non-capital offenses. 

 

A. All persons are entitled to a personal recognizance bond without a surety in any 

amount for any charge, unless: 

 

1. A personal recognizance bond will not reasonably assure Defendant’s 

attendance at Court on the charges; and/or 

 

2. An unreasonable danger to the community would result without a surety. 

 

 

III. Conditions of release.  §17-15-10(1)—(4) 

 

A. Amount of surety necessary to guarantee the appearance of the Defendant. 

 

B. Whether to place Defendant with a person or organization to supervise Defendant 

while on bond. 

 

C. Restrictions on travel or association or residence while on bond. 

 

D. Any other conditions necessary to guarantee appearance. 

 

 NOTE (per §17-15-20), every person on a bond is required to: 

 

1. Appear for Court; 

 

2. Not leave the State; 

 

3. Be of good behavior while on bond. 
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IV. Surety/Cash bond amounts. 

 

A. Amount of a bond is only calculated to assure appearances at Court and/or to 

protect the public. 

 

B. Bond amounts on Magistrate offenses cannot exceed the maximum fine for that 

offense.  See §22-5-530, which allows any person to be released from custody on 

the payment of the full amount of a fine for a particular offense. 

 

C. Once a bond has been set on a General Sessions offense, it can only be reconsidered 

by the Magistrate Court until it is transmitted to Circuit Court. Once transmitted, 

the Magistrate Court has no jurisdiction. 

 

 

V. Alternatives to surety bonds. 

 

A. Defendant or his or her agent may place the entire bond amount with the Court.  

§§17-15-190 and 22-5-530. 

 

B. Court may allow Defendant to post 10% of the bond amount in cash with the Court 

in lieu of a surety bond. §17-15-15. 

 

 

VI. Matters to be considered in setting bond and conditions. 

 

A. The nature and circumstances of the offense. 

 

B. Defendant’s ties to the community. 

 

C. Employment. 

 

D. Financial resources. 

 

E. Character and mental condition. 

 

F. Length of residence in community. 

 

G. Prior record. 

 

H. Whether the Defendant is an illegal alien. 

 

I. Failure to appear or other history regarding prior charges.  §17-15-30. 

 

NOTE:   The rules of evidence do not apply at bond hearings.  § 17-15-60. 
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VII. Victim’s rights regarding bonds. 

 

A. Victims are entitled to notice concerning bond hearings (so be ready). 

 

B. Victims are defined in S.C. Const. Art. I § 24(C)(2), and §16-13-1510. 

 

C. The Bond Judge will check with law enforcement about notification of victims 

before the bond hearing.  Notification procedures are set forth in §16-3-1525. 

 

1. The efforts to notify are to be reasonable calculated to give all victims 

sufficient notice of the bond hearing and to inform victim of the right to be 

present. 

 

2. If victim is not there, the judge will inquire about efforts to notify. 

 

3. If notice is not given in a timely manner the bond hearing will likely be 

delayed for a reasonable time to allow proper notice. 

 

4. Bonds will likely contemplate protections for victims.   

 

VIII. Reconsideration of bond set by summary court.  §17-15-55(A)(1). 

 

A. Know Your Client: 

 

1. Family in the area? 

 

2. How long has he lived in the area? 

 

3. Employed? 

 

4. Resources (Trust-fund baby, or empty as a pocket)? 

 

5. Character & mental condition? 

 

Remember, it costs more $ for the county to house a person with special 

needs. 

 

6. Prior convictions? 

 

7. Any other pending charges? 

 

8. Has he run before? 

 

9. Is he here in the U.S. legally? 
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B. Practice Tips: 

 

1. Contact family/friends of Client before reconsideration hearing.  Even 

better if they can also attend. 

 

 NOTE: Get Client’s permission first.  Rules of Ethics still apply! 

 

2. Determine: 

 

 - Where Client will stay 

 - Who is also at that location 

 - Whether Client will be employed 

 - Where Client will work 

 - Approximate bond amount Client might be able to make 

 - Possible special conditions Client: 

 -  Curfew? 

 -  House arrest? 

 -  GPS monitoring? 

 

C. Circuit courts have discretion to review and reconsider bond set by summary court 

judges on GS charges.   

  

1. File the motion to reconsider bond with clerk of court. 

 

2. “Hearings on these motions must be scheduled.”  §17-15-55(A)(1) 

 

3. Be prepared to argue U.S. Const. Amend. VIII, S.C. Const. Art. I § 15, as 

well as factors listed in §§17-15-10 and 17-15-30. 

 

IX. Further Defense motions for reconsideration after circuit court heard and 

ruled on  prior motion.  §17-15-55(A)(2). 

  

A. Motion to reconsider must make prima facie showing of a material change in 

circumstances relating to the factors in § 17-15-30. The facts must have arisen after 

the prior motion for reconsideration. 

 

B. After 6 months, the length of time that the Defendant has been held in pretrial 

incarceration constitutes a statutorily recognized basis to reconsider (i.e. a  aterial 

change of circumstances). 

 

C. The chief judge shall schedule a hearing if a prima facie showing of a material 

change of circumstances is present in the motion. 



Page 6 of 8 

X. Revocation or Modification of summary court bond.  §17-15-55(B)(1). 

 

A. State must make a written motion to revoke or modify bond stating: 

  

1. The particular grounds for revocation or modification; 

 

2. The relief or order sought. 

 

B. State must file the motion with the clerk of court. 

 

C. State must serve a copy of the motion on: 

   

1. The chief judge; 

  

2. Defense counsel of record; 

 

3. Bondsman (if any). 

 

D. A full hearing must be conducted.  If Defendant is found to have violated the terms 

of his bond it can be revoked or modified. 

 

E. If the bond is revoked the Defendant is entitled to another bond setting on the charge 

as no person may be held without bond.  Section 15, Article I South Carolina 

Constitution.  See State v. Boatwright, 424 S.E. 2d 139 (1992). 

 

 

XI. Further State motions for reconsideration after circuit court heard and ruled 

on prior motion.  §17-15-55(B)(2) 

 

A. Further motions to reconsider must make prima facie showing of a material change 

in circumstances.  The facts must have arisen after the prior motion for 

reconsideration. 

 

B. The chief judge shall schedule a hearing if a prima facie showing of a material 

change of circumstances is present in the written motion. 

 

 

XII. Emergency bond revocation hearings.  § 17-15-55(B)(3). 

 

A. State’s motion to revoke or modify bond must contain prima facie showing of: 

 

1. imminent danger to the community; 

 

2. imminent danger to the Defendant; or 

 

3. flight by the Defendant. 
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B. Chief judge or presiding judge shall conduct, or order an emergency bond hearing 

to be conducted by the circuit court within 48 hours of receiving service of the 

State’s motion (or as soon as practicable) 

 

C. Notice of the hearing must be given to defense counsel of record, and bond surety 

 

D. Defense counsel and bond surety shall make reasonable efforts to notify the 

Defendant. 

 

E. Court may go forward with the revocation hearing without the Defendant or bond 

surety. 

 

F. If hearing is conducted without presence of Defendant, then defense may have a 

hearing to reconsider revocation after filing a motion with the clerk of court, and 

serving it on the solicitor and bond surety. 

 

* All Statutes cited with § are sections from the South Carolina Code of Laws (1976) as 

amended 
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What are we trying to Discover and why? 
 
 
The two prongs of the 6th Amendment 
 

• Confrontation Clause 
• Compulsory Process Clause 

 
 
Guess what were not as backward as we think!!!!!!! 
 

• Art I Sec 14 S.C. Const 
• “ …any person charged with an offense shall enjoy the RIGHT 

to….be confronted with THE witnesses against him; to have 
COMPULSORY PROCESS for obtaining witnesses in his 
FAVOR, and to be FULLY HEARD in his defense…” 

 
 
Rule 5 is limiting and at best a starting point. 
 
 
Cross means a meaningful cross 
 

• This means the discovery to prepare  
• This means timely disclosure 
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Helpful cases 
 

• Kyles v. Whitley should be on everyone’s best seller list. 
 

• What it tells us the Govt has to do 
• What it tells us we get to do. 
• What it tells us about excuses  

(yes it is your job Solicitor) and it is your obligation to 
enforce it your Honor. 

• It is not about exculpatory but FAVORABLE evidence. 
  
Don’t fall for the Materiality trap. 
 
 
It’s not just Yankee Law 
 

• Gibson v. State, 514 SE2d 320 (1999) 
• State v. Jo Pradubsri :  yup, no kidding, it is still the law. 

 
Gee we get to say something too? 
 

• The right to present a defense 
 

 
Let’s think about this a minute 
 

• What do I want? 
• Why do I want it? 
• When do I need it? 
• In what form can I get it? 
• In what form should I be able to get it? 
• What do I give up if I ask for it? 
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ETHICS OF A PUBLIC DEFENDER 

 
By Dean Robert Wilcox 

University of South Carolina School of Law 

Columbia, South Carolina 

 

 

Note:  The South Carolina Rules of Professional Conduct are cited below as RPC 1.1, 

etc. and are found in S.C. Appellate Court Rule 407.   

 

 

I. Diligence and Competence 
 

Public defenders and other criminal defense lawyers are subject to the same ethical 

requirements as are all lawyers to represent their clients with diligence and competence.  Unlike 

in most other representations, however, the failure of a lawyer to provide an adequate 

representation also has constitutional implications, which could result in post-conviction relief 

for a convicted party.  On the other hand, under South Carolina law, there is very little risk of a 

criminal defense lawyer being sued successfully under a civil law claim of malpractice. 

 

A. Rules.  South Carolina Rules of Professional Conduct 1.1 and 1.3 are brief, but 

fundamental to a lawyer’s responsibility to each client.   

 

 

 

 

 

 

 

 

 

 

 

B. New Lawyers; Caseloads.  The comments to RPC 1.1 make clear that a new lawyer can 

be ethically competent even at the start of a career.  For example, Comment [2] notes that 

the most important skills may be basic ones. 

 

 

 

 

 

 

 

 

RPC 1.1 Competence:  A lawyer shall provide competent representation to a 

client. Competent representation requires the legal knowledge, skill, thoroughness 

and preparation reasonably necessary for the representation. 

 

RPC 1.3 Diligence:  A lawyer shall act with reasonable diligence and promptness 

in representing a client. 

 

 

RPC 1.1, Comment 2:  A newly admitted lawyer can be as competent as a 

practitioner with long experience. Some important legal skills, such as the analysis 

of precedent, the evaluation of evidence and legal drafting, are required in all legal 

problems. Perhaps the most fundamental legal skill consists of determining what 

kind of legal problems a situation may involve, a skill that necessarily transcends 

any particular specialized knowledge. 
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For most who practice regularly in the courtroom as criminal defense counsel, there 

should be little difficulty in gaining quickly the substantive and procedural knowledge 

required to represent a client adequately.  A greater challenge for a public defender may 

be control of the lawyer’s active caseload in a manner that allows the lawyer time to 

adequately prepare a client’s case.  RPC 1.3 Comment [2] makes clear that “A lawyer's 

work load must be controlled so that each matter can be handled competently.”   

 

C. Duties to Client.  The Sixth and Fourteenth Amendments require that defendants in 

criminal prosecutions have access to assistance of counsel.  The traditional constitutional 

standard for ineffective assistance of counsel is set forth in Strickland v. Washington, 466 

U.S. 668 (1984).  “The defendant must show that there is a reasonable probability that, 

but for counsel’s unprofessional errors, the result of the proceeding would have been 

different.”  Among the counsel’s duties are the duty of loyalty, meaning the avoidance of 

conflicts of interest; the duty of advocacy; the duty to consult with the client and to keep 

the client informed; and “a duty to bring to bear such skill and knowledge as will render 

the trial a reliable adversarial testing process.”  A lawyer’s failure to perform adequately 

will not normally cause the verdict to be set aside if the error had no prejudicial impact 

on the client.  However, prejudice is presumed in some situations, such as when counsel 

has an actual conflict of interest and that conflict adversely affects the lawyer’s 

performance.  See Cuyler v. Sullivan, 446 U.S. 335, 350 (1980).  

 

D. Malpractice Claims.  South Carolina has held that a person convicted of a crime has no 

civil claim for malpractice against his or her lawyer unless the client can prove “actual 

innocence.”  Brown v. Theos, 550 S.E.2d 304 (2001)(a plea of no contest is a bar to any 

malpractice claim). 
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II. Civility and Professionalism 
 

A. The Lawyer’s Oath.  The requirement of civility is not just a platitude or aspirational 

concept.  The lack of civility in one’s dealings with another person is a ground for 

discipline.  In taking the Lawyers’ Oath in South Carolina, each lawyer pledges to 

“opposing parties and their counsel … fairness, integrity, and civility, not only in court, 

but also in all written and oral communications.”  Rule 7 of the Rules for Lawyer 

Disciplinary Enforcement (S.C. Appellate Court Rule 413) provides that any violation of 

the oath is a ground for discipline by the Court.   

 

 

B. Discipline. The SC Supreme Court has referred to the civility oath as a ground for 

discipline in several cases. See In re White, 391 S.C. 581, 707 S.E.2d 411 (2011); In re 

Anonymous Member of the South Carolina Bar, 392 S.C. 328, 709 S.E.2d 633 (2011).  In 

those cases, however, the court also found that uncivil communications can violate 

specific Rules of Professional Conduct such as RPC 1.1 (competence), RPC 4.4 (barring 

efforts designed only to embarrass others) and RPC 8.4 (conduct detrimental to the 

justice system).  A key point to understand from these cases is that the court is concerned 

not only about the impact of uncivil behavior on others, but also about its impact on the 

lawyer’s ability to effectively represent his or her own client.  A lack of civility, for 

example, might so strain relationships between counsel as to lessen the opportunity for a 

successful plea agreement, to the detriment of the client. 

 

 

C. Zealous Representation.  In an adversarial system, lawyers may be tempted to justify 

incivility as simply an expression of zealous representation.  Such a rationalization is 

improper and is discussed in RPC 1.3 Comment [1].   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RPC 1.3, Comment [1]:  A lawyer should pursue a matter on behalf of a client 

despite opposition, obstruction or personal inconvenience to the lawyer, and take 

whatever lawful and ethical measures are required to vindicate a client's cause or 

endeavor. A lawyer must also act with commitment and dedication to the interests 

of the client and with zeal in advocacy upon the client's behalf. A lawyer is not 

bound, however, to press for every advantage that might be realized for a client. For 

example, a lawyer may have authority to exercise professional discretion in 

determining the means by which a matter should be pursued. See Rule 1.2. The 

lawyer's duty to act with reasonable diligence does not require the use of offensive 

tactics or preclude the treating of all persons involved in the legal process with 

courtesy and respect. 
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III. Communication and Authority 

A. Duty to Communicate.  RPC 1.4 requires that a lawyer communicate reasonably with a 

client.  This requirement means that the lawyer must “(1) promptly inform the client of 

any decision or circumstance with respect to which the client's informed consent … is 

required …;  (2) reasonably consult with the client about the means by which the client's 

objectives are to be accomplished;  (3) keep the client reasonably informed about the 

status of the matter; (4) promptly comply with reasonable requests for information; and 

(5) consult with the client about any relevant limitation on the lawyer's conduct when the 

lawyer knows that the client expects assistance not permitted by the Rules of Professional 

Conduct or other law.”  If the authority to make a decision is the client’s, the lawyer 

“shall explain a matter to the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation.” 

B. Plea Offers.  The authority to accept or decline a plea offer, for example, belongs solely 

to the client.  RPC 1.2 (a) requires that “[i]n a criminal case, the lawyer shall abide by the 

client's decision, after consultation with the lawyer, as to a plea to be entered, whether to 

waive jury trial and whether the client will testify.”  In order for the client to exercise his 

or her  authority, it is incumbent upon the lawyer to communicate with the client about 

any such matter.  Comment [2] to RPC 1.4 notes that “a lawyer who receives from 

opposing counsel … a proffered plea bargain in a criminal case must promptly inform the 

client of its substance unless the client has previously indicated that the proposal will be 

acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer. 

C. Decision Making Authority.  It is generally said that a client controls the strategic 

decisions (such as the decision to accept or reject a plea) and the lawyer has authority to 

make tactical decisions (such as the decision not to cross examine a witness or to offer 

certain evidence into the record).  At times, it may be difficult to decide into which 

category a decision might fall (such as whether to offer an alibi defense).  The duty to 

communicate, however, may apply even in situations in which the lawyer has decision-

making authority.  South Carolina decisions have held, for example, that a lawyer must 

notify the client in a PCR matter of the outcome of the matter and the right to appeal.  In 

re Holcombe, 697 S.E.2d 600 (2010).  Comments [3] and [5] to RPC 1.4 discuss this duty 

in greater detail. 

 

 

 

 

 

 

RPC 1.4, Comment [3]:  Paragraph (a)(2) requires the lawyer to reasonably consult with 

the client about the means to be used to accomplish the client's objectives. In some 

situations–depending on both the importance of the action under consideration and the 

feasibility of consulting with the client–this duty will require consultation prior to taking 

action.  In other circumstances, such as during a trial when an immediate decision must 

be made, the exigency of the situation may require the lawyer to act without prior 

consultation. In such cases the lawyer must nonetheless act reasonably to inform the 

client of actions the lawyer has taken on the client's behalf.  Additionally, paragraph 

(a)(3) requires that the lawyer keep the client reasonably informed about the status of the 

matter, such as significant developments affecting the timing or the substance of the 

representation. 
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IV. Confidentiality; Concealment of Evidence 
 

A. Confidentiality Distinguished from the Evidentiary Attorney Client Privilege.  RPC 1.6 

governs the ethical duty of confidentiality owed to a client.  It must not be confused with 

the separate evidentiary question of whether a communication is subject to the attorney-

client privilege.  Information that is not privileged may still be subject to the 

confidentiality protections of RPC 1.6.  Unless the client consents to disclosure either 

implicitly or explicitly or unless one of the exceptions to RPC 1.6(a) applies, a lawyer is 

not permitted to reveal any information relating to the representation of a client. Unlike 

the attorney-client privilege, which applies generally only to communications between 

the client and the lawyer, the scope of protected confidences includes information 

obtained from many sources, as long as the information relates to the representation of 

the client.   For example, information told to a public defender by the mother of the adult 

client is confidential information and may not be disclosed voluntarily by the lawyer 

except as allowed by Rule 1.6.  It is not privileged information, however. 

 

B. Exceptions to Confidentiality.  A lawyer who asserts the attorney-client privilege 

unsuccessfully may still not reveal a confidence under RPC 1.6, unless one of the 

exceptions applies or consent is given.  As a practical matter, if the court orders the 

lawyer to reveal a confidence and rejects the privilege claim, the lawyer will be ethically 

allowed to comply with the court order under Rule 1.6(b)(7). 

 

The exceptions in which a lawyer is permitted under RPC 1.6 (b) to reveal a confidence include 

the following: 

Comment 1.4, Comment [5]:     The client should have sufficient information to 

participate intelligently in decisions concerning the objectives of the representation and 

the means by which they are to be pursued, to the extent the client is willing and able to 

do so.  Adequacy of communication depends in part on the kind of advice or assistance 

that is involved.  For example, when there is time to explain a proposal made in a 

negotiation, the lawyer should review all important provisions with the client before 

proceeding to an agreement. In litigation a lawyer should explain the general strategy 

and prospects of success and ordinarily should consult the client on tactics that are likely 

to result in significant expense or to injure or coerce others.  On the other hand, a lawyer 

ordinarily will not be expected to describe trial or negotiation strategy in detail.  The 

guiding principle is that the lawyer should fulfill reasonable client expectations for 

information consistent with the duty to act in the client's best interests, and the client's 

overall requirements as to the character of representation.   
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Even when one of the exceptions to confidentiality applies, the lawyer is not required to 

reveal the information, but may do so.  When a confronted with a situation in which a client has 

indicated an intention to harm another person, such as a witness, the lawyer may have to decide 

whether to warn the potential victim or authorities of what the lawyer perceives to be a serious 

threat.   The ethical rules themselves do not require that such a warning be given, but they would 

allow for the disclosure of the threat under RPC 1.6(b)(1) or (2). 

 

C. Concealment of Evidence.  A client may attempt to hide evidence from authorities by 

giving the evidence to the lawyer and then demanding that the lawyer not reveal its 

existence to anyone else.  Lawyers facing such a request should be very careful and risk 

RPC 1.6, (b): A lawyer may reveal information relating to the representation of a 

client to the extent the lawyer reasonably believes necessary: 

(1) to prevent the client from committing a criminal act; 

(2) to prevent reasonably certain death or substantial bodily harm; 

(3) to prevent the client from committing a crime or fraud that is reasonably 

certain to result in substantial injury to the financial interests or property of 

another and in furtherance of which the client has used or is using the lawyer's 

services; 

(4) to prevent, mitigate or rectify substantial injury to the financial interests or 

property of another that is reasonably certain to result or has resulted from the 

client's commission of a crime or fraud in furtherance of which the client has 

used the lawyer's services; 

(5) to secure legal advice about the lawyer's compliance with these Rules; 

(6) to establish a claim or defense on behalf of the lawyer in a controversy 

between the lawyer and the client, to establish a defense to a criminal charge 

or civil claim against the lawyer based upon conduct in which the client was 

involved, or to respond to allegations in any proceeding concerning the 

lawyer's representation of the client;  

(7) to comply with other law or a court order; or 

(8) to detect and resolve conflicts of interest arising from the lawyer's change 

of employment or from changes in the composition or ownership of a firm, but 

only if the revealed information would not compromise the attorney-client 

privilege or otherwise prejudice the client. 
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discipline if they do conceal evidence. See RPC 3.4(a).  “A lawyer shall not … 

unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or 

conceal a document or other material having potential evidentiary value. A lawyer shall 

not counsel or assist another person to do any such act. 

 

a. Possession of Evidence by Lawyer.  An advisory opinion of the South Carolina 

Bar has said that a lawyer may not take possession of evidence if, as a result, the 

lawyer would be holding contraband or if the possession would be illegal.  In In 

re Ryder, 263 F. Supp. 360 (E.D. Va. 1967), a lawyer was disciplined for hiding 

the weapon that was used in a crime.  In most jurisdictions, courts have held that 

the lawyer has an affirmative duty to hand over to authorities any evidence they 

are given of a crime by the client.  See  Commonwealth v. Stenhach, 524 A.2d 

114 (Pa. Super. 1986) (the “overwhelming majority of states…hold that physical 

evidence of crime in the possession of a criminal defense attorney is not subject to 

a privilege but must be delivered to the prosecution”).  The Restatement (Third) 

of the Law Governing Lawyers provides that, when necessary for the 

representation, a lawyer may retain physical evidence “for the time reasonably 

necessary to examine it and subject it to tests that do not alter or destroy material 

characteristics of the evidence.”  Afterwards, the lawyer must notify authorities of 

the possession of the evidence or turn it over to authorities.  

 

b. Temporary Possession to Examine Evidence.  Comment [2] to RPC 3.4 addresses 

the extent to which defense counsel may examine or test evidence that comes into 

the lawyer’s possession, adopting, in part, the language of the Restatement.  “A 

lawyer may take temporary possession of physical evidence of client crimes for 

the purpose of conducting a limited examination that will not alter or destroy 

material characteristics of the evidence or in any other manner alter or destroy the 

value of the evidence for possible use by the prosecution.”  It does not specifically 

indicate that the lawyer must eventually turn the evidence over to the prosecutor, 

but acknowledges that “applicable law may require the lawyer to turn the 

evidence over to the police or other prosecuting authority, depending on the 

circumstances.” 
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V. Conflicts of Interest 

 

A. Simultaneous Clients.  RPC 1.7 governs situations in which there are potential or 

actual conflicts between the interests of several clients represented simultaneously by 

the same lawyer. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Nothing in RPC 1.7 expressly creates a per se bar upon a single lawyer representing two 

defendants in the same criminal matter.  However, Comment [21] makes clear that such a 

practice is fraught with danger. “The potential for conflict of interest in representing multiple 

defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent 

more than one codefendant.” 

 

 

 

RPC 1.7:  (a) Except as provided in paragraph (b), a lawyer shall not represent a 

client if the representation involves a concurrent conflict of interest. A 

concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another client; 

or 

(2) there is a significant risk that the representation of one or more clients 

will be materially limited by the lawyer's responsibilities to another client, a 

former client or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under 

paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide 

competent and diligent representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client 

against another client represented by the lawyer in the same litigation or 

other proceeding before a tribunal; and( 

(4) each affected client gives informed consent, confirmed in writing. 
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B. Imputed Disqualification.  Generally, if one lawyer in a law firm or office is 

disqualified from representing a client under RPC 1.7, others in the same office are 

also disqualified.  Prior to the 2005 rule changes, South Carolina advisory opinions 

had concluded that public defender offices should be treated as law firms, meaning 

that if there are multiple criminal defendants whose interests conflict, lawyers from 

the same office could not represent different defendants.   The revised rule retains a 

definition of law firm in RPC 1.0 that includes lawyers practicing together in a legal 

services organization.  RPC 1.10(e), however, overturned the previous advice 

regarding imputed disqualification, providing a specific exception to the imputed 

disqualification rule for public defenders, legal services, or similar programs 

representing indigent defendants.  The rule now allows lawyers in those offices to 

represent conflicting interests if the lawyer on each matter is screened from access to 

information regarding the other matter and if the lawyer handling the matter “retains 

authority over the objectives of the representation.” 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

C. Former Clients.  RPC 1.9 governs situations in which a conflict arises between a 

current and former client of the lawyer. 

 

 

 

 

 

 

 

 

 

Thus, the first issue is whether the lawyer ever represented the parties at issue.  The answer may 

be clear or it may a situation in which a party claims to have been represented, but the lawyer 

disagrees.  The general test is whether the person claiming to be a client could reasonably have 

believed that the lawyer was serving as his or her counsel.  The belief may be based upon either 

words or conduct of the lawyer that reasonably caused the client to rely on the lawyer’s 

RPC 1.10 (e): A lawyer representing a client of a public defender office, legal 

services association, or similar program serving indigent clients shall not be 

disqualified under this Rule because of the program’s representation of another 

client in the same or a substantially related matter if: 

(1) the lawyer is screened in a timely manner from access to confidential 

information relating to and from any participation in the representation of 

the other client; and 

(2) the lawyer retains authority over the objectives of the representation 

pursuant to Rule 5.4(c). 

 

 

RPC 1.9 (a):  A lawyer who has formerly represented a client in a matter shall not 

thereafter represent another person in the same or a substantially related matter in 

which that person's interests are materially adverse to the interests of the former client 

unless the former client gives informed consent, confirmed in writing. 
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assistance in a legal matter. The second question is whether one of the representations has now 

ended.  A lawyer’s representation of a client in a litigation matter is not terminated until the 

lawyer is formally relived by an order of the court.  Ex Parte Strom, 539 S.E.2d 699 (S.C. 2000) 

 

 Once the initial questions are answered affirmatively, RPC 1.9 is applied.  A conflict 

exists if the lawyer is representing an adverse party in a substantially related matter.  In State v. 

Bell, 646 S.E.2d 888 (Ct. App. 2008), the court declined to disqualify the solicitor’s office from a 

case even though an investigator now working for the prosecutor had previously worked for the 

public defender and had interviewed the defendant in that role.  The investigator denied any 

recollection of the interview and had not shared any confidential information with the solicitor’s 

office. 

 

 In State v. Smart, 299 S.E. 2d 686 (S.C. 1982), the court refused to disqualify an assistant 

solicitor in a death penalty case, even though he previously had worked on the same case as a 

public defender, because no confidences actually had been breached.  It is not clear that this case 

would be decided in the same way under the current Rules of Professional Conduct. 

 

D. Lawyer Changing Employment.  When lawyers move between private law firms, the 

conflict issues created by their change of employment are governed by RPC 1.9(b) 

and RPC 1.10.   

 

a. Rule 1.9 (b) addresses whether the moving lawyer carries with him or her any 

conflicts because of the prior employment. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RPC 1.9(b): A lawyer shall not knowingly represent a person in the same or a 

substantially related matter in which a firm with which the lawyer formerly was 

associated had previously represented a client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 

1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing. 
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b. Rule 1.10 (b) addresses the situation from the perspective of the firm from 

which the lawyer has departed, indicating that the firm may no longer be 

disqualified from matters taken away by the departing lawyer. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

c. However, more frequently the movement of a public defender may be from a 

government job to private practice or vice versa.  In those situations, RPC 

1.11 applies and provides a screening mechanism not allowed under RPC 1.9 

or RPC 1.10. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RPC 1.10(b): When a lawyer has terminated an association with a firm, the firm is not 

prohibited from thereafter representing a person with interests materially adverse to those 

of a client represented by the formerly associated lawyer and not currently represented by 

the firm, unless: 

 (1) the matter is the same or substantially related to that in which the formerly 

associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 

1.9(c) that is material to the matter 

 

 

 

RPC 1.11:  (a) Except as law may otherwise expressly permit, a lawyer who has formerly 

served as a public officer or employee of the government: 

(1) is subject to Rule 1.9(c); and 

(2) shall not otherwise represent a client in connection with a matter in which the 

lawyer participated personally and substantially as a public officer or employee, 

unless the appropriate government agency gives its informed consent, confirmed in 

writing, to the representation. 

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a 

firm with which that lawyer is associated may knowingly undertake or continue 

representation in such a matter unless: 

(1) the disqualified lawyer is timely screened from any participation in the matter 

and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate government agency to enable 

it to ascertain compliance with the provisions of this rule. 
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(c) Except as law may otherwise expressly permit, a lawyer having information that the 

lawyer knows is confidential government information about a person acquired when the 

lawyer was a public officer or employee, may not represent a private client whose interests 

are adverse to that person in a matter in which the information could be used to the 

material disadvantage of that person. As used in this Rule, the term "confidential 

government information" means information that has been obtained under governmental 

authority and which, at the time this Rule is applied, the government is prohibited by law 

from disclosing to the public or has a legal privilege not to disclose and which is not 

otherwise available to the public. A firm with which that lawyer is associated may 

undertake or continue representation in the matter only if the disqualified lawyer is timely 

screened from any participation in the matter and is apportioned no part of the fee 

therefrom. 

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public 

officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 

(2) shall not: 

(i) participate in a matter in which the lawyer participated personally and 

substantially while in private practice or nongovernmental employment, 

unless the appropriate government agency gives its informed consent, 

confirmed in writing; or 

(ii) negotiate for private employment with any person who is involved as a 

party or as lawyer for a party in a matter in which the lawyer is participating 

personally and substantially, except that a lawyer serving as a law clerk to a 

judge, other adjudicative officer or arbitrator may negotiate for private 

employment as permitted by Rule 1.12(b) and subject to the conditions 

stated in Rule 1.12(b). 

(e) As used in this Rule, the term "matter" includes: 

(1) any judicial or other proceeding, application, request for a ruling or other 

determination, contract, claim, controversy, investigation, charge, accusation, arrest 

or other particular matter involving a specific party or parties, and 

(2) any other matter covered by the conflict of interest rules of the appropriate 

government agency. 
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E. Part-Time Defender or Solicitor Practice. Assistant solicitors may also serve only 

part-time in their prosecutorial function. The public defender may question the 

propriety of a solicitor also representing criminal defense clients in their private 

practice.  Before raising a question, however, the defender should be aware of 

Comment [23a] to RPC 1.7: 

 

 

 

 

 

 

 

 

 

 

 

a. Special Assistant to the Prosecutor.  Also, the South Carolina court has 

allowed a solicitor to hire private lawyers as special assistant solicitors even 

though the lawyers also represented the victim’s family in civil litigation 

connected to the same incident, as long as the lawyers gained no advantage by 

helping in the prosecution.  State v. Nichols, 481 S.E.2d 118 (1997). 

 

 

 

VI. Duty of Truthfulness 
 

A. Preparing a Witness. There is a difference between permissible witness preparation 

and impermissible witness coaching.  Preparation is a process by which a lawyer 

assists a client in expressing clearly the client’s account of the facts. Impermissible 

coaching refers to a process in which counsel suggests testimony to a witness.  Under 

RPC 3.4 (b), a lawyer shall not: 

 

 

 

 

 

 

 

RPC 3.4(b): falsify evidence, counsel or assist a witness to testify falsely, or offer 

an inducement to a witness that is prohibited by law; 

 

RPC 1.7, Comment [23a]: A lawyer serving as a part-time prosecutor is not 

necessarily disqualified from simultaneously representing other civil or criminal 

defense clients in private practice. If the prosecutions handled by the lawyer are 

limited in nature and scope, the lawyer may be able to represent other clients in 

criminal or civil matters that are not related to any of the cases that the lawyer has 

prosecuted. 
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In preparing a witness, the lawyer may ask the witness questions that the witness is likely to 

encounter on direct or cross examination and assist the client in achieving precision or clarity.   

Example:  A lawyer preparing his client to testify in a criminal trial may know that his 

client believes he saw a shiny object in the hand of the victim and believed it to be a 

weapon.  However, in a preparation session, when asked the sample question of what did 

he see, the client may first answer “I am not sure.”  The lawyer may then ask, what did 

you think you saw, and the client may answer, “something shiny like a gun.”   The lawyer 

properly may then recommend that the client give the more specific second answer 

initially when asked what he saw.  However, if the client says that he does not know what 

he saw and has not suggested that he thought he saw a gun, the lawyer cannot suggest 

that the client would have a stronger defense if he were to testify that he thought the 

victim had a gun. 

B. The Perjurious Witness. RPC 3.3 sets forth the general obligation of a lawyer to not 

mislead the court or participate in efforts by others to do so.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Thus, the rules distinguish between offering testimony known to be false, which is 

prohibited with the exception of the narrative approach when the witness is the defendant (see 

below), and testimony that is reasonably believed to be false.  In the latter situation, if the 

witness is anyone other than the criminal defendant, the lawyer has discretion not to offer the 

evidence believed to be false, but is not subject to discipline if the evidence is offered. 

 

RPC 3.3(a) a lawyer shall not knowingly: 

 

(1) make a false statement of fact or law to a tribunal or fail to correct a 

false statement of material fact or law previously made to the tribunal 

by the lawyer; 

 

… or 

 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the 

lawyer's client, or a witness called by the lawyer, has offered material 

evidence and the lawyer comes to know of its falsity, the lawyer shall 

take reasonable remedial measures, including, if necessary, disclosure 

to the tribunal. A lawyer may refuse to offer evidence, other than the 

testimony of a defendant in a criminal matter, that the lawyer 

reasonably believes is false. 

 

(b) A lawyer who represents a client in an adjudicative proceeding and who 

knows that a person intends to engage, is engaging or has engaged in criminal 

or fraudulent conduct related to the proceeding shall take reasonable remedial 

measures, including, if necessary, disclosure to the tribunal. 
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The duty to disclose to the tribunal applies if the lawyer becomes aware of the false 

representation to the court at any time prior to the expiration of the period for appeal of a matter. 

 

C. The Perjurious Client. In criminal defense representations, constitutional 

requirements have a direct effect upon the lawyer’s conduct when a defendant client 

has indicated an intent to commit perjury.  If the lawyer declined to allow the client to 

testify, the client’s interest in testifying would be compromised.  Thus, if the witness 

is a criminal defendant, and the lawyer does not know of the falsity, but has only a 

reasonable belief that the testimony to be offered is false, the lawyer must allow the 

defendant to testify.  RPC 3.3(a)(3). 

 

a. The Narrative Approach.  Even when the lawyer knows that the testimony of 

the criminal defendant client will be false, the client should be allowed to 

testify, but without the lawyer’s assistance. In In re Goodwin, 305 S.E.2d 578 

(S.C. 1983), the Supreme Court indicated that a lawyer faced with a criminal 

defendant client who insisted who testifying falsely could allow the client to 

provide a statement in narrative form, without the lawyer participating in the 

examination or using the false testimony in closing argument.  The 2005 

South Carolina revision to Rule 3.3 clarified that the narrative remains a valid 

alternative in this situation.  Comment [7] specifically provides that counsel 

“may allow the accused to give a narrative statement if the accused so desires, 

even if counsel knows that the testimony or statement will be false.” 

 

Prior to using the narrative approach, a lawyer should first seek to persuade 

the client to testify truthfully. RPC Comment [6] advises that “[i]f a lawyer 

knows that the client intends to testify falsely or wants the lawyer to introduce 

false evidence, the lawyer should seek to persuade the client that the evidence 

should not be offered. 

 

D. Adverse Case Law.  Lawyers who focus primarily on the adversarial aspects of the 

legal system must not also consider countervailing responsibilities that accompany the 

lawyer’s role as an officer of the court.  Thus, a lawyer is required under certain 

circumstances to notify the court of adverse legal authority.  Under Rule 3.3(a), a lawyer 

shall not knowingly: 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to 

the lawyer to be directly adverse to the position of the client and not disclosed by 

opposing counsel. 

The key considerations listed in the rule are whether the authority is in a controlling jurisdiction 

(e.g., the US Supreme Court or the South Carolina Supreme Court or Court of Appeals) and 

whether the authority is directly adverse to the client’s legal position.  Thus, if the judge and 

prosecutor both are applying mistakenly an old statutory classification of a crime that would 

result in a shorter sentence, and you know that the law was changed in the last Legislative 

session, you must notify the court of the change in law, even though it may be detrimental to 

your client. 
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VII. Supervisory Responsibility  
 

A. Generally.  For many ethical purposes, a public defender’s office will be treated as a 

law firm.  Thus, public defenders must comply with the same requirements as other 

lawyers in private practice regarding the supervision of lawyers and non-legal staff.  

A lawyer cannot be disciplined vicariously for the misconduct of another lawyer in 

the office, but a lawyer can be disciplined for their own failure to supervise 

adequately. A solicitor has been disciplined previously for failure to supervise an 

assistant solicitor within the solicitor’s office.  See In re Myers, 584 S.E.2d 357 

(2003). 

 

B. RPC 5.1 addresses the responsibilities that a lawyer has with regard to the proper 

training and supervision of other lawyers in the office. 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

RPC 5.1:  (a) A partner in a law firm, and a lawyer who individually or 

together with other lawyers possesses comparable managerial authority in a 

law firm, shall make reasonable efforts to ensure that the firm has in effect 

measures giving reasonable assurance that all lawyers in the firm conform 

to the Rules of Professional Conduct.  

(b) A lawyer having direct supervisory authority over another lawyer shall 

make reasonable efforts to ensure that the other lawyer conforms to the 

Rules of Professional Conduct.  

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules 

of Professional Conduct if:  

(1) the lawyer orders or, with knowledge of the specific conduct, 

ratifies the conduct involved; or 

(2) the lawyer is a partner or has comparable managerial authority in 

the law firm in which the other lawyer practices, or has direct 

supervisory authority over the other lawyer, and knows of the 

conduct at a time when its consequences can be avoided or mitigated 

but fails to take reasonable remedial action. 
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C. Junior Lawyers.  RPC 5.2 provides a limited safe harbor for a junior lawyer who acts 

reasonably under the orders of a senior lawyer, if the action is later determined to be 

unethical.  The safe harbor applies only if the decision to proceed was a reasonable, 

even if wrong, interpretation of an arguable ethical responsibility. 

 

 

 

 

  

D. Supervision of Non-Lawyers.  RPC 5.3 is similar to RPC 5.1 but addresses the duties 

of a lawyer to supervise non-lawyer employees of the office. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RPC 5.2:  (a) A lawyer is bound by the Rules of Professional Conduct 

notwithstanding that the lawyer acted at the direction of another person.  

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if 

that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution 

of an arguable question of professional duty.  

 

 

 

 

 

RPC 5.3:  With respect to a nonlawyer employed or retained by or associated with a 

lawyer: 

(a) a partner, and a lawyer who individually or together with other lawyers possesses 

comparable managerial authority in a law firm shall make reasonable efforts to ensure 

that the firm has in effect measures giving reasonable assurance that the person’s 

conduct is compatible with the professional obligations of the lawyer;  

(b) a lawyer having direct supervisory authority over the nonlawyer shall make 

reasonable efforts to ensure that the person’s conduct is compatible with the 

professional obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a person that would be a 

violation of the Rules of Professional Conduct if engaged in by a lawyer if:  

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies 

the conduct involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law 

firm in which the person is employed, or has direct supervisory authority over 

the person, and knows of the conduct at a time when its consequences can be 

avoided or mitigated but fails to take reasonable remedial action. 
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VIII. Extrajudicial Comments 

A. Generally.  Both prosecutors and defense counsel are restricted in the content of 

statements they may make for public release about a pending criminal matter.  The 

restriction applies to all lawyers in the office.  RPC 3.6(a) sets out the general rule 

governing statements made outside of the courtroom. 

 

 

 

 

B. Safe Harbor Statements.  RPC 3.6 (b) specifies a series of statements are permitted 

without violating RPC 3.6. Comment [4] makes clear this is not an exhaustive listing.  

Comment [5], which follows Rule 3.6(b) below, sets forth a series of specific 

statements that normally are not permitted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RPC 3.6(a): A lawyer who is participating or has participated in the investigation or 

litigation of a matter shall not make an extrajudicial statement that the lawyer knows 

or reasonably should know will be disseminated by means of public communication 

and will have a substantial likelihood of materially prejudicing an adjudicative 

proceeding in the matter. 

 

RPC 3.6(b):  Notwithstanding paragraph (a), a lawyer may state: 

(1) the claim, offense or defense involved and, except when prohibited by 

law, the identity of the persons involved; 

(2) information contained in a public record; 

(3) that an investigation of a matter is in progress; 

(4) the scheduling or result of any step in litigation; 

(5) a request for assistance in obtaining evidence and information 

necessary thereto; 

(6) a warning of danger concerning the behavior of a person involved, 

when there is reason to believe that there exists the likelihood of 

substantial harm to an individual or to the public interest; and 

(7) in a criminal case, in addition to subparagraphs (1) through (6): 

(i) the identity, residence, occupation and family status of the accused; 

(ii) if the accused has not been apprehended, information necessary to aid 

in apprehension of that person; 

(iii) the fact, time and place of arrest; and 

(iv) the identity of investigating and arresting officers or agencies and the 

length of the investigation. 
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An exception to Rule 3.6(a) may apply when publicity already has occurred without the fault of 

the client or of the lawyer for the client, and a response is necessary to protect the client from 

prejudicial effect of the already published comments. 

 

 

 

 

 

RPC 3.6(b), Comment [5]:  There are, on the other hand, certain subjects that 

are more likely than not to have a material prejudicial effect on a proceeding, 

particularly when they refer to a civil matter triable to a jury, a criminal matter, 

or any other proceeding that could result in incarceration. These subjects relate 

to: 

(a) the character, credibility, reputation or criminal record of a party, suspect in 

a criminal investigation or witness, or the identity of a witness, or the expected 

testimony of a party or witness; 

(b) in a criminal case or proceeding that could result in incarceration, the 

possibility of a plea of guilty to the offense or the existence or contents of any 

confession, admission, or statement given by a defendant or suspect or that 

person’s refusal or failure to make a statement; 

(c) the performance or results of any examination or test or the refusal or failure 

of a person to submit to an examination or test, or the identity or nature of 

physical evidence expected to be presented; 

(d) any opinion as to the guilt or innocence of a defendant or suspect in a 

criminal case or proceeding that could result in incarceration; 

(e) information that the lawyer knows or reasonably should know is likely to be 

inadmissible as evidence in a trial and that would, if disclosed, create a 

substantial risk of prejudicing an impartial trial; or 

(f) the fact that a defendant has been charged with a crime, unless there is 

included therein a statement explaining that the charge is merely an accusation 

and that the defendant is presumed innocent until and unless proven guilty. 

 

Rule 3.6(c): Notwithstanding paragraph (a), a lawyer may make a statement that a 

reasonable lawyer would believe is required to protect a client from the substantial 

undue prejudicial effect of recent publicity not initiated by the lawyer or the 

lawyer's client. A statement made pursuant to this paragraph shall be limited to 

such information as is necessary to mitigate the recent adverse publicity. 
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C. Prosecutor Duties.  In addition to RPC 3.6, RPC 3.8 imposes duties specific to 

prosecutors, including a reference back to RPC 3.6, imposing a duty on the prosecutor 

to also take reasonable measures to limit comments by other law enforcement 

personnel: 

The prosecutor in a criminal case shall: 

 

 

 

 

  

 

Comment [5] to RPC 3.8 notes that the interrelationship of RPC 3.6 and RPC 3.8. 

 

 

 

 

  

 

 

 

 

D. “Substantial Likelihood of Prejudice” Standard.  A question can arise under Rule 

3.6 as to the meaning of a substantial likelihood of prejudice.  The Georgia court 

addressed this issue in Atlanta Journal-Constitution v. State, 596 S.E.2d 694 (Ga. Ct. 

App. 2004).  To prevent prejudicial pre-trial publicity, the Georgia trial court  had 

“ordered the prosecution and the defense, including the parties, counsel, experts, 

witnesses, and investigators, to respond to media inquiry by saying either ‘no 

comment’ or ‘whatever we have to say will be [or has been] said in court.’” The trial 

court justified its order because the “case has received extensive pre-indictment press 

coverage, both televised and in print; … it is highly emotionally charged because it 

involves allegations that Church members administered criminally excessive 

RPC 3.8(f): except for statements that are necessary to inform the public of the 

nature and extent of the prosecutor's action and that serve a legitimate law 

enforcement purpose, refrain from making extrajudicial comments that have a 

substantial likelihood of heightening public condemnation of the accused and 

exercise reasonable care to prevent investigators, law enforcement personnel, 

employees or other persons assisting or associated with the prosecutor in a 

criminal case from making an extrajudicial statement that the prosecutor would 

be prohibited from making under Rule 3.6 or this Rule. 

 

RPC 3.8, Comment [5]:  Paragraph (f) supplements Rule 3.6, which prohibits 

extrajudicial statements that have a substantial likelihood of prejudicing an 

adjudicatory proceeding. In the context of a criminal prosecution, a 

prosecutor's extrajudicial statement can create the additional problem of 

increasing public condemnation of the accused. Although the announcement of 

an indictment, for example, will necessarily have severe consequences for the 

accused, a prosecutor can, and should, avoid comments which have no 

legitimate law enforcement purpose and have a substantial likelihood of 

increasing public opprobrium of the accused. Nothing in this Comment is 

intended to restrict the statements which a prosecutor may make which comply 

with Rule 3.6(b) or 3.6(c). 
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punishment to two young boys; and … there is a reasonable likelihood that each 

defendant's right to a fair trial could be prejudiced by pretrial publicity.” 

 

The appellate court noted, however, that Rule 3.6 requires “a finding that 

extrajudicial statements to the media will have a substantial likelihood of materially 

prejudicing the trial.”  Finding that a “conclusory representation that publicity might 

hamper a defendant's right to a fair trial is insufficient to overcome the protections of 

the First Amendment,” the court reversed the trial court’s order. The appellate court 

found also that the order had been overbroad, because, despite indicating that the 

parties could “freely comment” on matters allowed to be discussed under Rule 3.6, 

the order, had, by its terms, limited the responses allowed for any question asked.   

 

i. The Effect of Subsequent Events on Prejudice:  Guerrini.  Another 

possible issue is whether subsequent events can be considered when 

determining whether a statement was sufficiently likely to cause 

prejudice so as to violate RPC 3.6.  One such event could be a delay 

between the publication of the comments and any eventual jury trial.  

In Guerrini v. Statewide Grievance Comm., 2001 WL 417337 (Conn. 

Super. Ct. Apr. 3, 2001), the Connecticut court suggested a delay 

might ameliorate any prejudice, stating in dicta that “the statewide 

grievance committee may have difficulty finding that the plaintiff's 

statement to the press made several years prior to trial would have a 

substantial likelihood of materially prejudicing an adjudicative 

proceeding.”   

 

ii. The Effect of Subsequent Events on Prejudice:  In Re Brizzi. The 

Indiana court in 2012 reached a different conclusion in In re Brizzi, 

962 N.E.2d 1240 (Ind. 2012).  After two defendants were charged 

with the murder of a family of seven, the prosecutor issued a press 

release which included the following statement: “According to the 

probable cause affidavit, Desmond Turner and James Stewart 

thought there was a large amount of money and drugs at 560 North 

Hamilton Street. They weren't going to let anyone or anything get in 

the way of what they believed to be an easy score. There was no 

money in that house. There were no drugs. Seven bodies were 

carried out, including those of three children. I would not trade all 

the money and drugs in the world for the life of one person, let alone 

seven. Turner deserves the ultimate penalty for this crime.”  With 

regard to having made a quick decision to seek the death penalty, the 

prosecutor said that “The evidence is overwhelming. There are 

several aggravators present, any one of which would merit the death 

penalty. To do otherwise would be a travesty.” 
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 In resolving a disciplinary complaint against the prosecutor after the trial, a hearing 

officer had concluded that Rule 3.6 had not been violated.  The conclusion that no violation had 

been proven was based in part upon the passage of three years between the press release and the 

conclusion that there was “not clear and convincing [evidence] to prove a substantial likelihood 

of heightening public condemnation of Turner and Stewart or of materially prejudicing an 

adjudicative proceeding in the matter.”  The hearing officer had considered also that there had 

been no actual harm, because the court had been able “to select unbiased jurors in Turner's three 

jury trials for battery or in Stewart's jury trial for murder” and “Turner ultimately waived his 

right to a trial by jury in his murder case in exchange for dismissal of the death penalty charge.” 

 

 On appeal the court considered “the extent to which [the] statements [in the press 

release], if improper, were substantially likely to cause prejudice to the criminal defendants 

and/or to an adjudicative proceeding.”  It accepted the hearing officer’s findings that “pre-trial 

publicity did not actually place Stewart or Turner in grave peril and it did not actually affect the 

trial court's ability to select unbiased jurors.”  But the court disagreed as to whether there had 

been shown to be “a substantial likelihood [of the statements] heightening public condemnation 

of Turner and Stewart or of materially prejudicing an adjudicative proceeding.” 

 

In concluding that Respondent had committed no misconduct, the hearing officer 

considered highly relevant his finding that the Commission made no showing that any of 

the criminal defendants suffered actual prejudice from the statements at issue. The rules 

at issue, however, do not require a finding that an otherwise improper statement cause 

actual prejudice to a criminal defendant or to an adjudicative proceeding…. Even if the 

passage of time, preventative measures by the trial court, and other factors prevent actual 

prejudice from occurring in a particular case, it does not necessarily mean that a 

prosecutor's statements did not meet the “substantial likelihood” standard when made. In 

considering the propriety of a prosecutor's extra-judicial statement, the court determines 

the likelihood that a particular statement will cause prejudice at the time made, not 

whether, in hindsight, it actually worked to the detriment of a defendant. 

 

[W]e note that the press release did not include the required explanation that a charge is 

merely an accusation and that the defendant is presumed innocent until proven guilty, and 

much of the undisputed statements Respondent made in the press release are also of the 

type rebuttably presumed to have a substantial likelihood of materially prejudicing an 

adjudicative proceeding. We find nothing in the record to rebut this presumption in this 

case. 

 

In re Brizzi, 962 N.E.2d 1240 (Ind. 2012). 

 

 In a second incident also addressed in In re Brizzi, the prosecutor had participated in a 

press conference announcing the filing of a murder charge against Mendenhall in connection 

with the alleged killing of a missing person, whose body has never been found.  Mendenhall had 

pending murder charges in other states, and he had been previously convicted of murder in 

Tennessee.  The prosecutor allegedly made the following statements to the media, although there 

was dispute as to whether all of the alleged statements were actually made:  
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• DNA testing of blood taken from [the alleged victim’s] parents matched blood 

inside the cab of Mendenhall's truck. 

 

• “When the officer opened up the cab of the truck, you can imagine his surprise, 

because the cab of the truck was literally awash with blood.” [The alleged victim’s] 

blood “soaked” the seats of Mendenhall's truck. 

 

• Enough blood matching the DNA of [the alleged victim’s] parents was found inside 

the cab of Mendenhall's truck to determine that she could not possibly be alive. 

 

• The “DNA analysis of [the blood] shows that it's not just the blood of one victim, 

but the blood of several victims.” 

 

• The victims were shot after their heads were wrapped in plastic wrap and duct tape. 

 

• A .22 caliber handgun used by Mendenhall in the killings was found in his truck. 

 

• Mendenhall had admitted to the police when arrested that [the alleged victim] had 

been shot in the back of the head at the Indianapolis truck stop, then left inside a 

vehicle parked at a nearby restaurant, but that he denied being the murderer. 

 

• Respondent was confident that he had enough evidence to convict Mendenhall. 

 

• Respondent was “working with the other jurisdictions to see the quickest way and 

the best way to punish [Mendenhall] with the ultimate punishment—a capital 

sentence.” 

 

 The hearing officer concluded that the prosecutor had not violated the rules with respect 

to some of the alleged statements.  Included among the stated bases for his conclusion was a 

finding that “The statements concerning DNA analysis, plastic wrap, a .22 caliber handgun, and 

the large amount of blood discovered were previously documented in the media and/or the 

probable cause affidavit. ‘Thus, these statements were based on publicly available information 

and are protected by the safe harbor provision in Rule 3.6(b).’”  RPC 3.6(b)(2) provides that 

“Notwithstanding paragraph (a), a lawyer may state.... information contained in a public record.”  

 

 According to the hearing officer, “Media reports from other states about the Mendenhall 

case were accessible on the Internet. [The prosecutor] searched the Internet for news stories 

about Mendenhall because [the prosecutor] himself had little information about the multi-state 

investigation into the suspected slayings.”  Also, “Mendenhall's alleged use of a .22 caliber 

handgun in his murders was publicly documented and available as early as … six months prior to 

[the prosecutor’s] press conference. The probable cause affidavit filed in the [Indiana] case 

discusses Mendenhall's suspected killings in other jurisdictions, and states that ‘the evidence 

found in his truck including a .22 caliber weapon, all point to Mendenhall as the killer.’…The 

Probable Cause Affidavit ... discusses the .22 caliber gun, the DNA testing and the law 

enforcement officials' discovery of such a large amount of blood that they were able to determine 

that Ms. Purpura was no longer alive.” 
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 The hearing officer had concluded that “these statements were based on publicly 

available information and protected by the safe harbor provision in Rule 3.6(b).”  However, 

citing an earlier Maryland case defining a public record for this purpose, the court adopted, 

instead, a construction that includes within the safe harbor “only public government records, i.e., 

the records and papers on file with a government entity to which an ordinary citizen would have 

lawful access, … with the proviso that ‘on file’ does not mandate such formalities as file 

stamping or entry on a case docket.” The court expressly rejected a “more expansive concept of a 

public record …[that would include] the unfiltered and untested contents of all publicly 

accessible media.”   

 

 “A probable cause affidavit falls under the … definition of ‘public record’ so long as it is 

on file with a government entity to which an ordinary citizen has lawful access….However, … to 

receive the protection of the public record safe harbor, a lawyer may not provide information 

beyond quotations from or references to the contents of the public record…. Moreover, we hold 

that a prosecutor must make clear that what is being disclosed is, in fact, the contents of the 

probable cause affidavit or other identified public document so the statements cannot be 

misunderstood to be the prosecutor's own opinion about the evidence or the suspect's guilt.” 

 

D. Publication of Grand Jury Testimony.  Parties to a criminal proceeding need also to be 

careful in the publication of secret grand jury testimony.  In In re Discipline of Russell, 

797 N.W.2d 77 (S.D. 2011), a prosecutor used a grand jury to investigate alleged illegal 

behavior in connection with a public project.  The investigation had potentially 

significant political ramifications.  During the grand jury proceeding, information leaked, 

apparently due to conversations between the prosecutor and another person.  After 

multiple indictments occurred, the prosecutor secured several plea agreements which 

included a fairly unique (and, under state law, unlawful) provision consenting to public 

release of the grand jury transcript.  A judge signed the order initially.  The prosecutor 

later released the transcript, apparently to counteract criticism of his own conduct, and 

thereafter the court issued a new order deleting the provision allowing release. 

 

Finding that the prosecutor had “misled the trial court by submitting an order to an 

inattentive judge upon improper grounds [and that the] … release of the transcript was an 

effort to protect his personal reputation from increasing public criticism,”  the Court 

imposed a public censure. 
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IX. Contact with Represented and Unrepresented Persons 

 

 

 

 

 

 

 

 

 

 
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

RPC 4.2:  In representing a client, a lawyer shall not communicate about the subject 

of the representation with a person the lawyer knows to be represented by another 

lawyer in the matter unless the lawyer has the consent of the other lawyer or is 

authorized to do so by law or a court order. 

Comment [5] Communications authorized by law may include communications by 

a lawyer on behalf of a client who is exercising a constitutional or other legal right to 

communicate with the government. Communications authorized by law may also 

include investigative activities of lawyers representing governmental entities, 

directly or through investigative agents, prior to the commencement of criminal or 

civil enforcement proceedings. When communicating with the accused in a criminal 

matter, a government lawyer must comply with this Rule in addition to honoring the 

constitutional rights of the accused. The fact that a communication does not violate a 

state or federal constitutional right is insufficient to establish that the communication 

is permissible under this Rule. 

 

 

RPC 4.3:  In dealing on behalf of a client with a person who is not represented by 

counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the 

lawyer knows or reasonably should know that the unrepresented person 

misunderstands the lawyer's role in the matter, the lawyer shall make reasonable 

efforts to correct the misunderstanding. The lawyer shall not give legal advice to an 

unrepresented person, other than the advice to secure counsel, if the lawyer knows 

or reasonably should know that the interests of such a person are or have a 

reasonable possibility of being in conflict with the interests of the client. 
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RPC 3.8: The prosecutor in a criminal case shall: 

… 

 (b) make reasonable efforts to assure that the accused has been advised of the right 

to, and the procedure for obtaining, counsel and has been given reasonable 

opportunity to obtain counsel; 

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial 

rights, such as the right to a preliminary hearing; 

Comment [2] to Rule 3.8 addresses the impropriety of prosecutors contacting 

unrepresented persons in certain situations. 

 

[P]rosecutors should not seek to obtain waivers of preliminary hearings or other 

important pretrial rights from unrepresented accused persons. Paragraph (c) does 

not apply, however, to an accused appearing pro se with the approval of the 

tribunal. Nor does it forbid the lawful questioning of a suspect who has knowingly 

waived the rights to counsel and silence. 
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X. Discovery 

 

A. Prosecutorial Duty to Disclose Evidence 

 A prosecutor has an ethical obligation under Rule 3.8 (d) to disclose “all evidence” that 

“tends to negate the guilt of the accused or mitigates the offense.”   This is a separate obligation 

from the constitutional requirement set forth in Brady v. Maryland, 373 U.S. 83 (1963), and the 

ethical obligation is generally viewed as a broader obligation than that which is required by 

Brady.  Under Rule 3.8, the prosecutor’s duty to produce is not limited by whether the evidence 

is material or even admissible.  Rule 3.8 also requires that the production be done in a timely 

fashion. The South Carolina court has held that a Brady violation is a per se violation of Rule 

3.8.  Gibson v. State, 514 S.E.2d 320 (S.C. 1999). 

 

 

 

 

 

 

 

 

 

 

 

RPC 3.8: The prosecutor in a criminal case shall: 

… 

(d) make timely disclosure to the defense of all evidence or information known 

to the prosecutor that tends to negate the guilt of the accused or mitigates the 

offense, and, in connection with sentencing, disclose to the defense and to the 

tribunal all unprivileged mitigating information known to the prosecutor, 

except when the prosecutor is relieved of this responsibility by a protective 

order of the tribunal. 
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Bruton v. United States 
391 U.S. 123 (1968) 
 
A non-testifying defendant’s confession that implicates his co-defendant is 
not admissible at trial. 
 

Richardson v. Marsh 
481 U.S. 200 (1987) 
 
The non-testifying defendant’s confession that implicates his non-confessing 
co-defendant is admissible if it eliminates the existence of the non-
confessing defendant. 
 
 

Remedy: Severance 
 

• Defense Arguments 
 

– Antagonistic Defenses 
– Specific Right of a Co-Defendant is Violated with a Joint Trial 

 

Remedy: Redaction 
 

• Blank Space Substitutions 
 

EXAMPLES OF OBVIOUS BLANK SPACE SUBSTITUTION ERRORS 
 

– “DELETION”    GRAY v. MARYLAND, 523 U.S. 185 (1998)(STUCK 
DOWN) 
 

– “SHE”               STATE v. HOLDER, 676 S.E.2d 690 (2009)(STRUCK 
DOWN) 

 
– “MISTER X”   STATE v. LaBARGE, 268, S.E.2d 278(1980)(STRUCK 

DOWN) 
 
 



EXAMPLES OF LESS OBVIOUS BLANK SPACE SUBSTITUTION 
ERRORS 
 
“knock”---not bad, but police admitted that “knock” was arrested after co-
defendant’s statement was made…dead giveaway as to ID of “knock” STATE 
v. JOHNSON, 703 S.E.2d 217 (2010) (STRUCK DOWN) 
 
“the guy”—not bad but  “the guy” was always referenced in connection to 
“the gun” and the solicitor told the jury that Henson (a co-defendant)was the 
shooter.     Dead giveaway as to ID of the co-defendant who was the 
shooter…..STATE V. HENSON, 754 S.E.2d 508 (2014)(STRUCK DOWN) 
 
“Another/other….seems ok, but the “another/other” was referenced in 
connection with Little Debbie cakes which was an unique fact associated with 
the perpetrator, i.e. the co-defendant….dead giveaway….STATE V. JACKSON, 
Opinion No. 578 (S.C.Ct. App., Nov. 5, 2014)(STRUCK DOWN)    
 

 
 
State v. McDonald, affirmed 400 S.C.272, 734 S.E.2d 167 (Ct. App.2012), 
cert. granted 
affirmed as modified, 412 S.C. 133, 771 S.E.2d 840 (2015). 
  
3 co-defendants were tried jointly in this case (McDonald, Whitehead, & 
Cannon).  Cannon gave a statement implicating McDonald & Whitehead, 
and the  phrase “another person” was used to refer to them. The Court of 
Appeals approved of the redaction.   
However, the S.C. Supreme Court disapproved of the redaction and held 
that it was clear who Cannon was referring to in his statement, but 
affirmed nonetheless due to overwhelming state’s evidence. 
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Search & Seizure 
 
General Overview 
 
 
“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.”   
 

 U.S. Constitution, Amendment IV. 
 
 
Divided into Two Parts: 
 

 “Reasonableness Clause” 
 

 what it seeks to prohibit 
 
 

 “Warrant Clause” 
 

 all about warrants 
 

 with “particularity requirement” 

 
 
Reasonableness Clause: 
 

 Who is covered? 

 “the people” 

 What is covered? 

 “persons, houses, papers, and effects” 

 Nature of the protection? 

 “against unreasonable searches and seizures” 
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Sub-issues of Reasonableness Clause 

 

 Who are “the people” whose rights are covered under 4th Amendment? 

 See, e.g., U.S. v. Verdugo-Uriquidez, 494 U.S. 259 (1990) (“a class of 

persons who are part of a national community or who have otherwise 

developed sufficient connection with this country to be considered part of 

that community.”). 

 Is there anything that is not a “person, house, paper, or effect” falling outside 4th 

Amendment? 

 What is a “search” and/or “seizure” under 4th Amendment? 

 See Terry v. Ohio, 328 U.S. 1 (1968), and U.S. v. Mendenhall, 446 U.S. 544 

(1980). 

 What makes a search and/or seizure “unreasonable”? 

 

Warrant Clause: 
 

 What is required for issuance of a warrant? 

 “probable cause, supported by oath or affirmation” 

 Form/content of a warrant? 

 “and particularly describing the place to be searched, and the persons or 

things to be seized” 

 A.k.a. the “Particularity Requirement” 

 What is required for issuance of a warrant? 

 “probable cause, supported by oath or affirmation” 

 Form/content of a warrant? 

 “and particularly describing the place to be searched, and the persons or 

things to be seized” 

 A.k.a. the “Particularity Requirement” 
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Sub-issues of Warrant Clause 

 

 What constitutes “Probable Cause”? 

 “[P]robable cause exists where the facts and circumstances within their 

[the officers'] knowledge and of which they had reasonably trustworthy 

information [are] sufficient in themselves to warrant a man of reasonable 

caution in the [p176] belief that an offense has been or is being 

committed.” 

- Bringar v. U.S., 338 U.S. 160, 175-76 (1949). 

 

 How particular does a warrant have to state the “place to be searched” and 

“persons or things to be seized”? 

 

 Was the warrant executed properly? 

 When was it executed? (staleness) 

 How did police execute it? (knock & announce) 

 Scope of the search? 

 

Other Matters to Consider 
 

 Standing to raise 4th Amendment claim? 

 4th Amendment rights are personal 

 
 Who did the searching and/or seizing? 

 4th Amendment limits governmental actions, agents, and actors 

 E.g.- applies to Deputy Dawg, but NOT Nosey Neighbor 

 
 When to raise 4th Amendment issues? 

 Pretrial 

 
 What is the remedy? 

 Exclusion  
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Limited to Government actors you say? 
 

Applies Does not apply 

  
 
 
 
 
Are you sure? 
 

 
 



Page 6 of 17 

 

Checklist 

(1) Does Client have Standing to raise 4th Amendment challenge to the 

specific evidence in question? 

(2) Is Client among “the people” protected? 

(3) Did the police activity implicate a “person, house, paper, or effect”? 

(4) Did the police activity constitute a search/seizure? 

(5) Was the search/seizure reasonable? 

 Did the police have adequate grounds to conduct the 

search/seizure? 

 Probable Cause? 

 Reasonable Articulable Suspicion?  

 Did the police act on basis of a search/arrest warrant? 

 No?  Did they have a valid reason (lots of exceptions) 

 Yes, BUT: 

 Did they get the warrant in a proper manner? 

 Was it from a “neutral and detached magistrate”? 

 Does the warrant satisfy the “Particularity 

Requirement”? 

 Did the police properly execute the warrant? 

(6) Exclusionary rule? 

 Objective “good faith” reliance on bad warrant?   

 Evidence is causally linked to the initial illegality?  Then it’s 

probably out. . . BUT 

 Inevitable discovery doctrine? 

 Attenuated-connection doctrine? 
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Exceptions to the Warrant Requirement? 
 

 
 

Yes, Exceptions to the Warrant Requirement 
 
 Exigent circumstances 

 Destruction of evidence 

 Avoidance of capture (hot pursuit) 

 Search incident to lawful arrest (SIA) 

 Automobile exception 

 Plain view 

 Inventory search 

 Consent 

 



Page 8 of 17 

 

We have a State Constitution Too? 
 

YES 
 

Article I, Section 10 
 

“The right of the people to be secure in their persons, houses, papers, and effects against 
unreasonable searches and seizures and unreasonable invasions of privacy shall not be 
violated, and no warrants shall issue but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, the person or thing to 
be seized, and the information to be obtained.”   

 S.C. Const. Art. I, Sec. 10. 
 
 

Why Should I Raise Both State AND Federal Constitutional Arguments? 
 

“The relationship between the two constitutions is significant because ‘[s]tate courts may 
afford more expansive rights under state constitutional provisions than the rights which 
are conferred by the Federal Constitution.’” 

 State v. Forrester, 342 S.C. 637, 643, 541 S.E.2d 837, 840 (2011). 
 

In Other Words 
 

“The South Carolina Constitution, with an express right to privacy provision included in 
the article prohibiting unreasonable searches and seizures, favors an interpretation 
offering a higher level of privacy protection than the Fourth Amendment.” 

 State v. Forrester, 342 S.C. 637, 645, 541 S.E.2d 837, 841 (2011). 
 

Because the right against unreasonable invasions of privacy is 
important 
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AND 

 A party may NOT argue one ground at trial and then an alternative ground on 
appeal. 

 See, e.g., State v. Harris, 351 S.C. 643, 572 S.E.2d 267 (2002). 

So, if possible, include both Federal AND State grounds for every motion, objection, and 
argument. 
 

 
 
Relatively Recent Fourth Amendment Case Law and Issues to Consider 
When Moving to Suppress Evidence Based on a Fourth Amendment 
Violation 
 
State v. Jomar Antavis Robinson    
(S.C. Sup. Ct. Nov. 12, 2014) 
 

 Held defendant’s Fourth Amendment rights were not violated by police officers’ 
warrantless entry onto porch of apartment for which defendant failed to prove 
reasonable expectation of privacy, even if entry by officers involved trespass 
 

 Reminder that Fourth Amendment does not apply in the absence of an expectation of 
privacy (i.e.- Be Sure to Establish Standing)  
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State v. Jomar Antavis Robinson  
(S.C. Sup. Ct. Nov. 12, 2014)(cont’d) 
 

 To claim protection of the Fourth Amendment, a defendant must demonstrate 
an actual and reasonable expectation of privacy in the place searched. 
 

 The proponent of the motion to suppress has the burden to establish that he had 
an expectation of privacy in the area illegally searched. 

 
 Opinion suggests mere presence with the consent of homeowner is not enough 

to establish a reasonable expectation of privacy in the home of another 
 

 Factors the Court suggested that should be considered: 
a. whether the defendant owned the home or had property rights to it; 
b. whether he was an overnight guest at the home; 
c. whether he kept a change of clothes at the home; 
d. whether he had a key to the home; 
e. whether he had dominion and control over the home and could exclude 

others; 
f. how long he had known the owner of the home; 
g. how long he had been at the home; 
h. whether he attempted to keep his activities in the home private; 
i. whether he engaged in typical domestic activities at the home, or 

whether he treated it as a commercial establishment; 
j. whether he alleged a proprietary or possessory interest in the premises 

and property seized (even if only at a motion to suppress, where that 
admission cannot be used against him to determine his guilt); and 

k. whether he paid rent at the home. 
 

State v. Alex Robinson,  
408 S.C. 268, 758 S.E.2d 725 (Ct. App. 2014) 
 

 Addresses the reliability of confidential informants 
 

 Search warrant obtained based on officer’s affidavit that a 
confidential informant working for the police department 
had made continuous purchases of drugs from home 

 
 Court of Appeals held that officer’s failure to include in his 

affidavit any evidence of the informant’s reliability rendered the warrant invalid 
and the evidence seized pursuant to the warrant had to be suppressed. 
 

 Officers must give the issuing judge information to assess the reliability of the 
information contained in the affidavit supporting the warrant. 
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Controlled Drug Buys:  
 

 State will often alleged a controlled drug buy establishes probable cause to 
support a search warrant 
 

 But does the affidavit indicate: 
 That the informant was searched prior to 

and after meeting with the defendant? 
 That an officer observed the meeting or 

even observed the informant leaving to 
meet with the defendant? 

 

Traffic Stops:  
 

Violation of motor vehicle codes provide officer with reasonable suspicion 
to initiate traffic stop 
 

 
 

State v. Erick Eton Hewins,  
409 S.C. 93, 760 S.E.2d 814 (2014) 
 

 But officer cannot exceed scope of stop unless he has reasonable suspicion of criminal 
activity to extend duration of the stop and conduct a search 
 

 Following factors were not sufficient to extend stop and conduct search after officer 
decided to issue warning: 

 Defendant had been seen in known drug area earlier 
 Defendant remained very nervous despite being given a warning 
 When asked, Defendant quickly responded he had no drugs 

 
 Once traffic stop has been concluded, the deployment of a drug-detection dog is at that 

point illegal 
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Terry Stop and Frisk Checklist 
 
 Is there reasonable suspicion supported by articulable facts the 

person is involved in criminal activity to stop the person?   
   
 Is there a reasonable belief the person is armed and dangerous and 

can the officer specify the particular facts on which he or she based 
his or her belief the suspect was armed and dangerous? A mere 
general concern for officer safety is not sufficient.     

 
 Did the officer exceed the scope of a proper pat-down? 

 
 Officer is confined to patting the outer clothing of the suspect for 

concealed objects which might be used as instruments of assault.  
Sibron v. New York, 392 U.S. 40 (1968) 

 
 Officer cannot forcefully reach into pockets and the like under Sibron 

 
 During pat-down, was incriminating nature of object immediately 

apparent or did officer have to manipulate the object through a 
further search to determine whether it was contraband?   Minnesota 
v. Dickerson, 508 U.S. 366 (1993) 
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Knock & Talks 
State v. Rushan Counts 
 

 
 
 

What’s a “Knock & Talk” 
(The Ugly) 
 
"Knock and Talk" Technique: 
In the context of Fourth Amendment analysis, scholars have explained: One police tactic that 
courts have increasingly subjected to reasonableness review is the procedure known as "knock 
and talk." The "knock and talk" procedure is a common and seemingly innocuous procedure 
that police use proactively, making the procedure vulnerable to potential abuse. The "knock 
and talk“ appears innocuous because courts do not generally consider its use a search and 
seizure, but rather an investigative tactic…. 
 

US Supreme Court’s View 
(The Bad) 
 

Despite the potential for abuse and the heightened expectation of privacy in one's home, the 
United States Supreme Court has recently reaffirmed the "knock and talk" technique as 
constitutionally permissible. See Florida v. Jardines, 133 S. Ct. 1409, 1415-16, 185 L. Ed. 2d 495 
(2013) ("We have accordingly recognized that 'the knocker on the front door is treated as an 
invitation or license to attempt an entry, justifying ingress to the home by solicitors, hawkers 
and peddlers of all kinds. . . . Thus, a police officer not armed with a warrant may approach a 
home and knock, precisely because that is 'no more than any private citizen might do.'" 
(citations omitted)). 
 

State v. Rushan Counts 
(The Good) 
 

“Our state constitution's provision protecting unreasonable invasions of privacy necessarily 
requires some analysis of the privacy interests involved when a warrantless seizure is made on 
private property.“ Weaver, 374 S.C. at 326, 649 S.E.2d at 485 (Pleicones, J., concurring) 
(emphasis added). Because the privacy interests in one's home are the most sacrosanct, we 
believe there must be some threshold evidentiary basis for law enforcement to approach a 
private residence. Otherwise, we foresee the potential for abuse if law enforcement targets 
a neighborhood and indiscriminately knocks on doors with the hope of discovering 
contraband without a search warrant. Although the State maintains these encounters are 
entirely consensual, we cannot ignore the nature of the "knock and talk" procedure. In contrast 
to a routine sales call, the "knock and talk" technique is inherently coercive as it is conducted 
by law enforcement and not a private citizen.   
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State v. Counts (holding) 
 

[W]e hold that law enforcement must have reasonable suspicion of illegal activity at a targeted 
residence prior to approaching the residence and knocking on the door. As with our previous 
right-to-privacy decisions, we find this rule safeguards the express constitutional right against 
unreasonable invasions of privacy and does not hamper law enforcement in their investigative 
efforts. State v. Counts, 413 S.C. 153, 776 S.E.2d 59 (2015). 
 

 
Cell Phones & Cell Towers? 
 

 Riley v. California, 134 S. Ct. 2473, 189 L. Ed. 2d 430 (2014) (Cell phones; get a warrant): 
 Our holding, of course, is not that the information on a cell phone is immune from search; 

it is instead that a warrant is generally required before such a search, even when a cell 
phone is seized incident to arrest. 
 

 State v. Brown, 423 S.C. 519 (2018) 
 Acknowledged expectation of privacy in cell phones 
 BUT Brown abandoned his phone when he dropped it during at the scene of the 

burglary, and later told his provider to end service to it.  Thus, he lost standing. 
 
Historical Cell-Site Location Info? 

 Carpenter v. U.S., 138 S.Ct. 2206 (2018) (Cell Tower Data, Get a Warrant) 
 Police got an “administrative subpoena” (not a warrant) 
 Allowed by statute 18 USCS § 2703(d), which applied lower standard than Probable 

Cause… 
 Court acknowledged tension between third party disclosure doctrine with reasonable 

expectation of privacy in a digital world. 
 SCOTUS response: Get A Warrant! 
 “We decline to grant the state unrestricted access to a wireless carrier’s database of 

physical location information.  In light of the deeply revealing nature of CSLI, its depth, 
breadth, and comprehensive reach, and the inescapable and automatic nature of its 
collection, the fact that such information is gathered by a third party does not make it 
any less deserving of Fourth Amendment protection.  The Government’s acquisition of 
the cell-site records here was a search under that Amendment.” 
 

 But WE don’t have “administrative subpoenas” in SC, right? 
Well… we kind of do: S.C. Code Ann. § 23-3-75 
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What About GPS? 
 

 Cars:  Get A Warrant!  
 

 United States v. Jones, 132 S. Ct. 945, 181 L. Ed. 2d 911 (2012) 
(GPS on car; get a warrant) 

 State v. Adams, 409 S.C. 641, 763 S.E.2d 341 (2014) (GPS on car; get a 
warrant) 
 

 People:  Get A Warrant! 
 

 Grady v. North Carolina, 135 S. Ct. 1368, 191 L. Ed. 2d 459 
(2015) 

 

Is My Curtilage Protected? 
 

 State v. Bash, 419 S.C. 263 (2017) 
 Backyard cookout . . . of crack 
 Police go on anonymous tip 
 Bust crack cookout without warrant 
 Drugs should have been suppressed 

 

 
What About a Driveway?  
 

 Collins v. Virginia, 138 S.Ct. 1663 (2018) 
 Stolen motorcycle that’s very identifiable (color, 

etc). 
 Cop sees pics on of the bike on Facebook (of 

course). 
 Goes to the residence and sees motorcycle 

partially covered by a tarp in driveway. 
 Walks up, pulls tarp back, and confirms it’s the one. 
 Court says… GET A WARRANT! 
 Driveway was curtilage. 
 “Automobile” exception yielded to protections of curtilage. 
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Rental Cars? 
 

 Byrd v. U.S., 138 S.Ct. 1518 (2018) 
 Girlfriend rents car in NJ, but doesn’t put Byrd on 

rental agreement  
 She immediately gives keys to Byrd, who drives to 

Pittsburg with 49 bricks of heroin (that’s a lot of 
dope) 

 Traffic stop (of course), and at the suppression 
hearing: Court rules Byrd had No Standing b/c not 
on rental agreement. 

 SCOTUS reversed: “[T]he mere fact that a driver in lawful possession of a 
rental car is not listed on the rental agreement will not defeat his or her 
otherwise reasonable expectation of privacy.” 

 
 
What About Trails & Paths? 
 

 State v. Anderson, 415 S.C. 441 (2016)  
 Warrant for busting drug house in known drug 

area 
 Footpath by house known to be used to move 

drugs 
 Footpath NOT included in warrant 

 Defendant was on footpath 
 Cops stop & frisk sans Warrant 
 Should Have Suppressed 

 
 
 

What About Bus Stations? 
 

 State v. Spears, 420 S.C. 363 (Ct. App. 2017) 
 

 DEA tip 
 Getting off bus used by criminals  
 With 4 bags  
 Stopped and demanded ID 
 High crime area NOT carte blanche to stop 

someone 
 Not reasonable suspicion of a crime 

 
 



Page 17 of 17 

 

DUI Battle Royal: 
Breath vs. Blood 
 

 Birchfield v. North Dakota, 136 S. Ct. 2160 (2017)  
 DUI arrests 
 Blood tests, get warrant 
 Breath test . . . ok as Search Incident to Arrest 

 

 

 
More Traffic Stop Cases… 
 

 Utah v. Strieff, 136 S. Ct. 2056 (2016) (Illegal traffic stop, BUT active A/W on 
Defendant is sufficient intervening cause. Drugs are in). 
 

 State v. Moore, 415 S.C. 245 (2016) (Factors for RAS on traffic stop.  Bad case, 
but good language re: overreliance on “nervousness” by cops). 

 
 State v. Pradubsri, 803 S.E.2d 724 (Ct. App. 2017) (Traffic stop off informant's 

tip). 
 

Search & Seizure Law 
 
Yes, there are many, Many Exceptions 
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VOIR DIRE

- SC Code § 14-7-1020 Voir Dire 
statute

- SC Code § 14-7-1110 Peremptory 
Challenges statute

- Voir Dire template
- Voir Dire on juror honesty
- Jury Voir Dire sexual assault jury 

questions



- Voir Dire – DUI current 4-2006
- Jury selection requiring criminal 

histories
- Jury Selection form
- Jury Selection notes
- Jury Selection Form 7-21-08
- Cochran 631 SE2nd 294 (2006)
- Rogers 450 S.C. 520 (Ct App 2013)



Peremptory Challenges
How Many?

• Murder, Manslaughter, Burglary, 
Arson, CSC, Armed Robbery, 
Grand Larceny, Breach of Trust, 
Perjury, Forgery = 10

• Other offenses = 5
• State = 5

•Multiple defendants split 20
State = 10

•Misdemeanor Multi-
Defendants split 10
State =5









Batson v. Kentucky, 476 U.S. 79 (1986)

The Basics: Batson held that the Equal Protection 
Clause prohibits use of peremptory strikes in a 
discriminatory manner. Neither party may use 
preemptory strikes on the basis of race or gender.



Batson Challenge 3-Step Procedure

Step One: Request Batson Hearing – Before the jury 
is sworn, if either party thinks that strikes were 
exercised in a discriminatory manner on specific 
jurors, the challenging party can ask the court to 
order the other party to give race and gender neutral 
reasons for each strike used. 

You’re a racist!!!

Step Two: Facially-Neutral Reason – The proponent 
of the strike must then give a facially neutral 
explanation for the strike.  “Step two of this process 
does not demand an explanation that is persuasive 
or even plausible.” State v. Rogers, 405 S.C. 520 (Ct. 
App. 2013)(stereotypes). However, “[t]he proponent 
of the challenge must provide an objectively 
discernible basis for the challenge that permits the 
opponent of the challenge and the trial court to 
evaluate it. State v. Giles, 407 S.C. 14, 22 
(2014)(don’t want you).

No, I’m not!!!



Batson Challenge 3-Step Procedure

Step Three: Mere Pretext/Disparate Treatment – If a 
race-neutral explanation is tendered, the trial court 
must then decide whether the opponent of the 
strike has proved purposeful racial discrimination. 
“At step three, the opponent of the strike must show 
the reason offered, though facially race-neutral, was 
actually mere pretext to engage in purposeful racial 
discrimination.” State v. Cochran, 369 S.C. 308, 315 
(Ct. App. 2006). “The burden of persuading the court 
that a Batson violation has occurred remains at all 
times on the opponent of the strike.” State v. 
Haigler, 334 S.C. 623, 629 (1999). “This burden is 
generally established by showing similarly situated
members of another race were seated on the jury.” 
Cochran, 369 S.C. at 315. “Under some 
circumstances, the race-neutral explanation given by 
the proponent may be so fundamentally implausible 
that the judge may determine, at the third step of 
the analysis, that the explanation was mere pretext 
even without a showing of disparate treatment.” 
Payton v. Kearse, 329 S.C. 51, 55 (1998). The trial 
court’s finding will largely turn on an evaluation of 
credibility. Miller-El v. Cockrell, 537 U.S. 322, 339 
(2003). 

Yes, you are…



• Remedy
• “When the opponent of the strike proves the 

proponent of the strike practiced purposeful racial 
discrimination, the trial court must quash the 
entire jury panel and initiate another jury 
selection de novo.” Cochran, 369 S.C. at 315.  If an 
improperly struck juror is called by the clerk, the 
party that previously struck the juror must seat 
the juror.

• Cf. State v. Heyward, 357 S.C.577 (Ct. App. 
2004)(affirming trial ordering the last juror of the 
12-person jury to the first alternate juror’s 
position; restored defendant’s peremptory strike)

• Remedy on Appeal (Insurance)

• Object to State’s strikes: If your objection is 
denied and found valid on appeal: NEW TRIAL 

• Your Valid Strikes: If judge disallows your valid 
strike AND the juror is re-selected and serves on 
the trial jury: NEW TRIAL



• STRIKES

• Dual-Motivation Doctrine

• “The Court rejects the dual motivation doctrine and holds that once 
a discriminatory reason, either inherent or pretextual, has been 
found the entire jury selection process has been tainted.” Payton v. 
Kearse, 495 S.E.2d 205 (1998)(redneck).



• Valid Reasons for Strikes

• Demeanor, tone, or facial expression*: Matthews v. Evatt, 
105 F.3d 907 (4th Cir. 1997); State v. Wilder, 306 S.C. 535 
(1991)(late); State v. Wright, 304 S.C. 529 (1991); State v. 
Smalls, 336 S.C. 301, 309 (Ct. App. 1999).

• Appearance: State v. Blotcher, 142 F.3d 728 (4th Cir. 
1998)(nice glasses/conservative); State v. Rogers, 405 S.C. 
520 (Ct. App. 2013)(crew cut/conservative); cf. McCrea v. 
Gheraibeh, 380 S.C. 183 (2008)(“dreadlocks retain their 
roots as a religious and social symbol of historically black 
cultures”).

• The potential juror was a recipient of a prior strike:  
Sumpter v. State, 312 S.C. 221 (1994)

• Prior jury service: State v. Casey, 325 S.C. 447 (Ct. App. 
1997). 

• Prior criminal conviction: Casey, 325 S.C. at 453 n.2; see 
also Sumpter, 312 S.C. at 223-24 

• Possible criminal conviction: State v. Martinez, 294 S.C. 72 
(1987); State v. Ford, 334 S.C. 59 (1999)

• Prior prosecution by that particular Solicitor’s office: State 
v. Dyar, 317 S.C. 77 (1994).

• Acquaintance with the trial judge: State v. Adams, 322 S.C. 
114 (1996)

• Relationship with attorney: State v. Ford, 334 S.C. 59 (1999)
• Relationship with law enforcement or pro-law enforcement 

attitude: Ford, 334 S.C. at 65; cf. State v. Richburg, 304 S.C. 
162 (1991); State v. Stewart, 413 S.C. 308 (Ct. App. 2015).

• Knowledge of or personal association with defendant: State 
v. Johnson, 302 S.C. 243 (1990).



• Valid Reasons for Strikes (Cont’d)

• Unemployment: State v. Green, 306 S.C. 94 (1991)
• Place or type of employment: State v. Inman, 409 S.C. 19 

(2014)(farmer); State v. Scott, 406 S.C. 108 (Ct. App. 
2013)(teacher vs. warehouse manager; need not be 
identical); State v. Williams, 379 S.C. 399 (Ct. App. 
2008)(spouse’s employment)

• Education: State v. Guess, 318 S.C. 269 (Ct. App. 1995); 
State v. Richburg, 304 S.C. 162 (1991)(college-tolerate to 
drugs)

• Age: State v. Easler; State v. Chapman, 317 S.C. 302 (1995); 
State v. Geddis, 313 S.C. 37 (1993); State v. Grate, 310 S.C. 
240 (1992)

• “General instability”: State v. Robinson, 305 S.C. 469 (1991)



• Invalid Reasons for Strikes

• Desire to seat other potential jurors who have not yet been 
presented: State v. Hicks, 330 S.C. 207, 210 (1998); State v. 
Grandy, 306 S.C. 224 (1991). 

• Generalization about an entire group/Political Affiliation: 
Payton v. Kearse, 329 S.C. 51 (1998)(redneck); Foster v. 
Spartanburg Hospital Systems, 314 S.C. 282 (Ct. App. 
1999)(democrat).

• Racial Stereotypes/Potential juror who “shucked and jived” 
to the microphone: State v. Tomlin, 299 S.C. 294, 299 
(1989); cf. State v. Rogers, 405 S.C. 520 (Ct. App. 2013)(okay 
to stereotype, but not racially)

• Vague objection that the jurors “were not right for the 
jury”: State v. Giles, 407 S.C. 14 (2015)

• Third Party Told You To Strike: State v. Marble, 311 S.C. 23 
(1992)(Investigator)
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RELEVANT CASE LAW 

 

- Cochran 631 SE2nd 294 (2006) 

- Rogers 450 S.C. 520 (Ct App 2013) 

  



Peremptory Challenges – How Many 

Primary Jurors 
SC Code §14-7-1110 

 

 Murder, Manslaughter, Burglary, Arson, CSC, Armed Robbery, Grand 

Larceny, Breach of Trust, Perjury, Forgery = 10 

 Other offenses = 5 

 State = 5 

 

 Multiple defendants split 20 

 State = 10 

 Misdemeanor Multi-Defendants split 10 

 State =5 

 

Alternate Jurors 
SC Code §14-7-1120 

 

 For each alternate juror called: 

 Defense = 2 

 State = 1 

  



Batson v. Kentucky, 476 U.S. 79 (1986) 

 

The Basics: Batson held that the Equal Protection Clause prohibits use of 

peremptory strikes in a discriminatory manner. Neither party may use 

preemptory strikes on the basis of race or gender. 

 

 

Batson Challenge 3-Step Procedure 

 

Step One: Request Batson Hearing – Before the jury is sworn, if either party 

thinks that strikes were exercised in a discriminatory manner on specific 

jurors, the challenging party can ask the court to order 

 

You’re a racist!!! 

 

Step Two: Facially-Neutral Reason – The proponent of the strike must then 

give a facially neutral explanation for the strike.  “Step two of this process 

does not demand an explanation that is persuasive or even plausible.” State 

v. Rogers, 405 S.C. 520 (Ct. App. 2013)(stereotypes). However, “[t]he 

proponent of the challenge must provide an objectively discernible basis for 

the challenge that permits the opponent of the challenge and the trial court 

to evaluate it. State v. Giles, 407 S.C. 14, 22 (2014)(don’t want you). 

 

No, I’m not!!! 

 

Step Three: Mere Pretext/Disparate Treatment – If a race-neutral 

explanation is tendered, the trial court must then decide whether the 

opponent of the strike has proved purposeful racial discrimination. “At step 

three, the opponent of the strike must show the reason offered, though 

facially race-neutral, was actually mere pretext to engage in purposeful racial 

discrimination.” State v. Cochran, 369 S.C. 308, 315 (Ct. App. 2006). “The 

burden of persuading the court that a Batson violation has occurred remains 



at all times on the opponent of the strike.” State v. Haigler, 334 S.C. 623, 629 

(1999). “This burden is generally established by showing similarly situated 

members of another race were seated on the jury.” Cochran, 369 S.C. at 315. 

“Under some circumstances, the race-neutral explanation given by the 

proponent may be so fundamentally implausible that the judge may 

determine, at the third step of the analysis, that the explanation was mere 

pretext even without a showing of disparate treatment.” Payton v. Kearse, 

329 S.C. 51, 55 (1998). The trial court’s finding will largely turn on an 

evaluation of credibility. Miller-El v. Cockrell, 537 U.S. 322, 339 (2003).  

 

Yes, you are… 

 

 Remedy 

 

 “When the opponent of the strike proves the proponent of the 

strike practiced purposeful racial discrimination, the trial court 

must quash the entire jury panel and initiate another jury selection 

de novo.” Cochran, 369 S.C. at 315.  If an improperly struck juror is 

called by the clerk, the party that previously struck the juror must 

seat the juror. 

 Cf. State v. Heyward, 357 S.C.577 (Ct. App. 2004)(affirming trial 

ordering the last juror of the 12-person jury to the first alternate 

juror’s position; restored defendant’s peremptory strike) 

 

 Remedy on Appeal (Insurance) 

 

 Object to State’s strikes: If your objection is denied and found valid 

on appeal: NEW TRIAL  

 Your Valid Strikes: If judge disallows your valid strike AND the juror 

is re-selected and serves on the trial jury: NEW TRIAL 

 

 



 STRIKES 

 

 Dual-Motivation Doctrine 

 

 “The Court rejects the dual motivation doctrine and holds 

that once a discriminatory reason, either inherent or 

pretextual, has been found the entire jury selection process 

has been tainted.” Payton v. Kearse, 495 S.E.2d 205 

(1998)(redneck). 

 

  



Valid Reasons for Strikes 

 

 Demeanor, tone, or facial expression*: Matthews v. Evatt, 105 F.3d 

907 (4th Cir. 1997); State v. Wilder, 306 S.C. 535 (1991)(late); State v. 

Wright, 304 S.C. 529 (1991); State v. Smalls, 336 S.C. 301, 309 (Ct. App. 

1999). 

 Appearance: State v. Blotcher, 142 F.3d 728 (4th Cir. 1998)(nice 

glasses/conservative); State v. Rogers, 405 S.C. 520 (Ct. App. 

2013)(crew cut/conservative); cf. McCrea v. Gheraibeh, 380 S.C. 183 

(2008)(“dreadlocks retain their roots as a religious and social symbol 

of historically black cultures”). 

 The potential juror was a recipient of a prior strike:  Sumpter v. State, 

312 S.C. 221 (1994) 

 Prior jury service: State v. Casey, 325 S.C. 447 (Ct. App. 1997).  

 Prior criminal conviction: Casey, 325 S.C. at 453 n.2; see also Sumpter, 

312 S.C. at 223-24  

 Possible criminal conviction: State v. Martinez, 294 S.C. 72 (1987); 

State v. Ford, 334 S.C. 59 (1999) 

 Prior prosecution by that particular Solicitor’s office: State v. Dyar, 317 

S.C. 77 (1994). 

 Acquaintance with the trial judge: State v. Adams, 322 S.C. 114 (1996) 

 Relationship with attorney: State v. Ford, 334 S.C. 59 (1999) 

 Relationship with law enforcement or pro-law enforcement attitude: 

Ford, 334 S.C. at 65; cf. State v. Richburg, 304 S.C. 162 (1991); State v. 

Stewart, 413 S.C. 308 (Ct. App. 2015). 

 Knowledge of or personal association with defendant: State v. 

Johnson, 302 S.C. 243 (1990). 

 Acquaintance with the trial judge: State v. Adams, 322 S.C. 114 (1996) 

 Relationship with attorney: State v. Ford, 334 S.C. 59 (1999) 

 Relationship with law enforcement or pro-law enforcement attitude: 

Ford, 334 S.C. at 65; cf. State v. Richburg, 304 S.C. 162 (1991); State v. 

Stewart, 413 S.C. 308 (Ct. App. 2015). 



 Knowledge of or personal association with defendant: State v. 

Johnson, 302 S.C. 243 (1990). 

 Unemployment: State v. Green, 306 S.C. 94 (1991) 

 Place or type of employment: State v. Inman, 409 S.C. 19 

(2014)(farmer); State v. Scott, 406 S.C. 108 (Ct. App. 2013)(teacher vs. 

warehouse manager; need not be identical); State v. Williams, 379 S.C. 

399 (Ct. App. 2008)(spouse’s employment) 

 Education: State v. Guess, 318 S.C. 269 (Ct. App. 1995); State v. 

Richburg, 304 S.C. 162 (1991)(college-tolerate to drugs) 

 Age: State v. Easler; State v. Chapman, 317 S.C. 302 (1995); State v. 

Geddis, 313 S.C. 37 (1993); State v. Grate, 310 S.C. 240 (1992) 

 “General instability”: State v. Robinson, 305 S.C. 469 (1991) 

 

Invalid Reasons for Strikes 

 

 Desire to seat other potential jurors who have not yet been presented: 

State v. Hicks, 330 S.C. 207, 210 (1998); State v. Grandy, 306 S.C. 224 

(1991).  

 Generalization about an entire group/Political Affiliation: Payton v. 

Kearse, 329 S.C. 51 (1998)(redneck); Foster v. Spartanburg Hospital 

Systems, 314 S.C. 282 (Ct. App. 1999)(democrat). 

 Racial Stereotypes/Potential juror who “shucked and jived” to the 

microphone: State v. Tomlin, 299 S.C. 294, 299 (1989); cf. State v. 

Rogers, 405 S.C. 520 (Ct. App. 2013)(okay to stereotype, but not 

racially) 

 Vague objection that the jurors “were not right for the jury”: State v. 

Giles, 407 S.C. 14 (2015) 

 Third Party Told You To Strike: State v. Marble, 311 S.C. 23 

(1992)(Investigator) 

 

  



Voir Dire Statute 
 
SECTION 14-7-1020. Jurors may be examined by court; if juror is 
not indifferent, he must be set aside. 
 
 The court shall, on motion of either party in the suit, examine on oath any 
person who is called as a juror to know whether he is related to either party, 
has any interest in the cause, has expressed or formed any opinion, or is 
sensible of any bias or prejudice therein, and the party objecting to the juror 
may introduce any other competent evidence in support of the objection. If 
it appears to the court that the juror is not indifferent in the cause, he must 
be placed aside as to the trial of that cause and another must be called. 
 
HISTORY: 1962 Code Section 38-202; 1952 Code Section 38-202; 1942 Code 
Section 637; 1932 Code Section 637; Civ. P. ‘22 Section 577; Civ. C. ‘12 Section 
4045; Civ. C. ‘02 Section 2944; G. S. 2261; R. S. 2403; 1797 (5) 358; 1986 Act 
No. 340, Section 3, eff March 10, 1986. 
 

SECTION 14-7-1030. Time for making objections to jurors. 
 
 All objections to jurors called to try prosecutions, actions, issues, or 
questions arising out of actions or special proceedings in the various courts 
of this State, if not made before the juror is impaneled for or charged with 
the trial of the prosecution, action, issue, or question arising out of an action 
or special proceeding, is waived, and if made thereafter is of no effect. 
 
HISTORY: 1962 Code Section 38-203; 1952 Code Section 38-203; 1942 Code 
Section 639; 1932 Code Section 639; Civ. P. ‘22 Section 579; Civ. C. ‘12 Section 
4047; Civ. C. ‘02 Section 2946; G. S. 2265; R. S. 2406; 1871 (14) 693; 1899 (23) 
39; 1986 Act No. 340, Section 3, eff March 10, 1986. 

 

  



 

SECTION 14-7-1110. Peremptory challenges in criminal cases. 
 
 Any person who is arraigned for the crime of murder, manslaughter, 
burglary, arson, criminal sexual conduct, armed robbery, grand larceny, or 
breach of trust when it is punishable as for grand larceny, perjury, or forgery 
is entitled to peremptory challenges not exceeding ten, and the State in 
these cases is entitled to peremptory challenges not exceeding five. Any 
person who is indicted for any crime or offense other than those enumerated 
above has the right to peremptory challenges not exceeding five, and the 
State in these cases is entitled to peremptory challenges not exceeding five. 
No right to stand aside jurors is allowed to the State in any case whatsoever. 
In no case where there is more than one defendant jointly tried are more 
than twenty peremptory challenges allowed in all to the defendants, and in 
misdemeanors when there is more than one defendant jointly tried no more 
than ten peremptory challenges are allowed in all to the defendants. In 
felonies when there is more than one defendant jointly tried the State has 
ten challenges. 
 
HISTORY: 1962 Code Section 38-211; 1952 Code Section 38-211; 1942 Code 
Section 1002; 1932 Code Section 1002; Cr. P. ‘22 Section 88; Cr. C. ‘12 Section 
82; Cr. C. ‘02 Section 55; R. S. 54; 33 Ed. 1; 1712 (2) 549; 1841 (11) 154; 1887 
(19) 830; 1892 (21) 94; 1927 (35) 180; 1928 (35) 1161; 1930 (36) 1268; 1932 
(27) 1145; 1943 (43) 285; 1986 Act No. 340, Section 3, eff March 10, 1986; 
1987 Act No. 10, Section 1, eff March 16, 1987. 
 

SECTION 14-7-1120. Challenges and strikes of alternate jurors. 
 
 In criminal cases the prosecution is entitled to one and the defendant to 
two peremptory challenges for each alternate juror called under the 
provisions of Section 14-7-320 and in civil cases, each party shall have one 
strike for each alternate juror. 
 
HISTORY: 1962 Code Section 38-212; 1952 Code Section 38-212; 1942 Code 
Section 626-2; 1937 (40) 300; 1986 Act No. 340, Section 3, eff March 10, 
1986. 

  



VOIR DIRE TEMPLATE 
 

The Defendant, _________________, through his attorney requests pursuant to South 

Carolina Code of Laws § 14-7-1020 that the jury panel be sworn prior to voir dire in this 

case.  Counsel believes that there are matters of knowledge and prejudice which could 

taint the service of individual jurors in this case.  Therefore, counsel requests that the 

following questions be asked of the entire jury panel.  The Court asks that jurors respond 

by standing.  Counsel requests that they be identified by name and juror number by the 

Clerk.  Counsel then requests that the Court inquire as to the specific responses of the 

individual on the record at the bench. 
 

1. Are you a former member of law enforcement or any department of corrections 
in any capacity? 
 

2. Are any members of your family or close personal friends employed by such law 
enforcement agencies?  If so, please stand. 
 

3. Are you or any members of your immediate family affiliated with a victim’s rights 
organization or organizations which promote law enforcement?  If so, please 
stand. 
 

4. A) Have you been the victim of a violent crime?  If so, please stand. 
B) Have any of your close friends or relatives been a victim of violent crime?  If 

so, please stand. 
 

5. Have you seen any publicity regarding this case? This case 
involves._______________ If so, please stand. 

 

6. A) Do you know or have any connection to any of the following witnesses: 
B).Do you know or have any connection with the defendant in this case. 
 

7. Do you know anything about the facts of this case? 
 

8. Do you know or any of your family or close friends know the victim, _________or 
any of her family members or close friends? 

 

9. The victim lives at ________________.  Do you live in this subdivision or have 
family or close friends that live in this subdivision? 
 

10. Has the media coverage in this case led you to think that the defendant going to 
trial in this case is guilty or probably guilty of the ________? 

 

        Respectfully submitted, 
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Sexua l Assau lt

                            JUROR QUESTIONNAIRE               Juror #:                

1. Full Name:                                                                                                                   Age:              

2. Where in Dallas County do you live?  

3. Where do you work and what is your job (if unemployed/retired, what and where  was your

last job)?

4. How long have (did) you worked there?                                       

5. What are/were your duties or responsibilities?            

6. What jobs have you held in the past?  

7. Have you ever been responsible for supervising, hiring or firing employees?    � YES   � NO

8. What is your current marital status?                             

9.  If you are married or living with someone, for how many years?                                     

10.  How many times have you been married?                                                                                    

11.  How far did you go in school [if college, name school(s) and any degree(s) you received]?

12. Where does your spouse or partner work and what is this person’s job (if

unemployed/retired, what and where was this person’s last job)?   

                         

13. Please list the sex, age and occupation for each of your children and step-children:

                      

                      

14. Please check (U) any of the following in which you have received training or education:  

� Child development � Criminal justice � Counseling  � Criminology   � Human sexuality

� Law enforcement � Psychology � Law             � Medicine        � Sociology   

15. Have you or anyone you know ever worked for, or volunteered time or money to, any

organization that helps children [i.e., YMCA, crisis center, social agency, etc.]? � YES � NO

If YES, who, what  organization(s), and what was the association with that organization(s)?

                           

 

16.  Have you or anyone you know ever volunteered time or held a job that involved contact with

children (i.e., teacher's aide, scout leader, coach, Sunday school teacher, etc.)?  � YES   � NO

 If YES, who and what type of work did this person do?                                                             

                                                                                                                                                           

17.  Have you ever worked, or volunteered, at a crisis hotline, shelter for abused children, etc.?

� YES   � NO  If YES, please tell us why you decided to work or volunteer and when and

where you did this:                      
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18.  Have you or any family members ever been associated with any organization(s) dedicated to

helping victims of crime?  � YES � NO  If YES, who and to which organizations(s)?             

19.  Have you or any family members ever been associated with or worked with any program(s)

dedicated to rehabilitating persons convicted of crime? � YES � NO  If YES, who and which

program(s)?                         

           

20.  Have you, any family members or friends ever applied for work with or worked for any law

enforcement agency(ies) [i.e., Texas Rangers, police, sheriff, prison, jails, etc.]?  � YES  � NO

If YES, who and for which agency(ies)? 

21. Have you or anyone you know ever applied for work with or worked for any attorney(s) or

law firm(s)? � YES � NO If YES, who and for what attorney(s) or law firm(s): 

22.  Do you know any judges, prosecuting attorneys or criminal defense attorneys on a personal,

professional or casual basis?  � YES � NO If YES, whom do you know and how do you know

this person?

                       

23.  How many times have you served on a:

� Criminal Jury             time(s) � Civil Jury             time(s)          � Never served

a. What types of criminal case(s)?                   

b. What was the verdict(s)?                              

c. Were you ever the foreperson?          � YES    � NO

24.  Have you ever appeared before or served on a Grand Jury ? � YES � NO  If YES, please

explain:                                        

 

25. Have you or any family members ever been a victim of a crime?   � YES  � NO   If YES:

a. What happened?                   

b. Who was the victim?                   

c. Was anyone arrested?       � YES   � NO

d. What was the outcome? 

e. How did you feel about the outcome?                        

                                                

26.   Please check (U) the box below that best describes how comfortable you feel talking about

sex: � Very uncomfortable      � Uncomfortable       � Comfortable      � Very comfortable
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27.  In general, what are your feelings or opinions about young children viewing Playboy

magazine or other sexually explicit materials?                 

 

28.  WITHOUT MENTIONING ANY NAMES, have you or anyone you know ever experienced any

unwanted physical or sexual contact?   � YES  � NO   If YES, please explain:

           

           

29.  There have been a number of cases lately in which young girls have accused adults of sexual

misconduct.  What have you heard, read or seen about these stories?             

                   

30.  What was your reaction to what you heard, read or saw?                         

                      

31.  In general, what are your feelings or opinions about cases in which children accuse adults of

inappropriate touching?                          

                      

32.  In your opinion, what are some reasons why a child would falsely accuse an adultof

inappropriate touching?            

                       

33.  How likely is it that a child would falsely accuse an adult of inappropriate touching? 

� Very Likely   � Likely � Somewhat Likely   � Unlikely         � Very Unlikely

WHY?                                  

                                              

34.  If a child told his/her parent that another adult had touching him/her inappropriately, how

long do you believe the parent would wait before contacting the police?            

PLEASE TELL US WHY YOU FEEL THIS WAY:                                                                                 

                       

35.  When an adult is accused of indecency with a child do you believe the accusation is [please

check [U] only one box]: � Definitely True � Probably True � Might Be True

� Definitely Not True   � Probably Not True � Not True

WHY DO YOU FEEL THIS WAY?                        

                      

36.   In a case in which an adult is charged with indecency with a child, whom would you start out

favoring, even if slightly:   �  the Prosecution     � the Adult     �  Neither     

WHY?                        
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37. What comes to mind when you think of a:

a. District Attorney: 

b. Criminal defense attorney: 

38. Please list the newspapers, professional journals, magazines, or other periodicals you

subscribe to or regularly read: 

                                  

39.  Please list any unions or civic, political, social, professional, or religious organizations to

which you now belong or have belonged: 

40. How many hours a week do you spend watching television? 

41. What law-related shows do you watch on television [i.e., Judge Judy, Court TV, Law and

Order, The Practice, etc.]?            

                                  

42. Please list your 3 favorite television shows: (1)

(2) (3)

43. Please list 3 people you admire the most: (1)

(2) (3)

44. Please list 3 people you admire the least: (1)

(2) (3)

45. Please list the one person you feel most influenced your life and tell us why:

46.  Which of the following would you use to describe yourself? [Check (U) all that apply.]

� Analytical � Assertive   � Careful    � Cautious  � Child advocate

� Compassionate � Creative � Decisive � Detailed � Emotional

� Feminist � Generous    � Impulsive � Judgmental � Kind

� Leader � Logical � Naive � Old-fashioned � Open-minded

� Opinionated � Outspoken � Practical � Private � Quiet

� Self-conscious   � Sensitive � Shy � Skeptical � Snap-decision 

� Smart � Strict             � Thoughtful � Trusting � Other                   

47. Are you: � Very Conservative     � Conservative     � Moderate     � Liberal     � Very  Liberal

48. What do you enjoy doing in your spare time?             

           

49. Is there anything else you feel is important for you to tell the Judge and the attorneys?

           



DUI   VOIR   DIRE 
 

Court’s Introduction To The Jury 
 

 We are about to begin the trial of the State/City versus                       has been 

accused of driving under the influence. In a criminal trial the prosecuting agency is called 

"The State/ The City" and the person charged is called "The Defendant".  Our law says 

that a person has violated this law if he or she drives a motor vehicle after they have 

consumed alcohol to such an extent that it has materially and appreciably impaired 

their mental and physical faculties to such an extent that they are unable to operate a 

vehicle safely on the roadways of our state. §56-5-2930 

 Under both the United States and South Carolina Constitutions (S.C. Art. I, Sec. 

14) the Defendant is entitled to a trial by fair and impartial jurors.  Now, to that end, I 

am going to ask you some questions as a group.  Our state Supreme Court has said, 

"It is fundamental that a defendant is entitled to a trial by an impartial 

jury.  The trial judge has the duty to assure himself that every juror is 

unbiased, fair and impartial."  State v. Gulledge, 277 S.C. 368 (1982). 

 How you were raised and your life experiences have helped shape your beliefs, 

feelings or opinions on various topics.  These beliefs or feelings help make us who you 

are.  They are not easily acquired and not easily set aside.  This Court neither condones 

nor condemns any beliefs you might have. However, this Court has a duty to ask you 

questions regarding your beliefs or feelings on issues that might be involved in this case.  

This is called voir dire.  

 The purpose of voir dire is to detect any belief, feeling or experience that might 

unfairly influence your deliberation.  You see it would be a violation of your oath if you 

were to serve on a jury and had any pre-existing belief or opinion which would 

improperly influence your deliberation or tend to make you biased for or against either 

side.  In order to serve on this jury, I need to know whether you can completely assure 

this Court that your feelings about alcohol or drinking and driving will absolutely play 

no part in your deliberations of this case. 



 I encourage you to be completely honest in answering these questions and 

disclose any matters whatsoever which might make it difficult for you to serve on this 

jury.  Even though the questions are being asked to you as a whole, consider these 

questions as being asked to you individually.  If you do not understand the questions, 

raise your hand and I will repeat it or ask it in another way.  Do not be shy or hold back 

your answers; as I ask the questions, raise your hand if your answer is "yes" so that we 

can see who you are and give you a chance to explain if you need to.   

 
 

Relationships/Associations 
 
1.   Have you, a relative, or close friend, now or in the past, ever been a member of a 

law enforcement agency (federal, state, county, city, or military police 
department)? 

 
2.   Are you related by blood or marriage to, or are you close personal friends with, or 

had any contact with any of the prosecutors or employees in the Solicitor’s 
office/City attorney office or employees? 

  
3.   Have any of the attorneys in this case ever represented you or the opposing party 

in a legal matter? 
 
4.   Are you related by blood or marriage, or close friends with anyone employed by 

the Attorney General, or any other Solicitor’s office? 
 
5.   MADD: (A) Are you a member of MADD (Mothers Against Drunk Drivers), 

SADD (Students Against Drunk Driving), ALAnon (Alcoholics 
Anonymous), a church, or any other similar organization that is 
opposed to the consumption of alcohol? 

 
(B) Other than to a church, have you  made a financial contribution 
to any of those groups,? 

 
6.   Are you a member of, or a financial contributor to, any group which has as its 

primary concern the promotion of law enforcement or victim’s rights?  Some of 
these groups would include but not be limited to CAVE (Citizens Against Violence), 
CADRE (Citizens Advocating a Return to Ethics), or any similar groups or 
organizations. 

 
7.   Is there any juror who is a supporter of a police booster organization, honorary 



law enforcement organization or any similar group?  These may include the South 
Carolina Troopers Association, SCLEOA (South Carolina Law Enforcement Officers 
Association), the County Sheriff’s Association, FOP (Fraternal Order of Police). 

 
Prior Court Experience 

 
8.   Have you served on a criminal jury before?   What was the charge and the verdict? 
 
9.   Was there anything about your previous jury experience that would cause you to 

feel some allegiance in favor of or against either the Prosecution or the Defense? 
 
10.   Has anyone ever appeared as a witness for the prosecution of defense at any trial? 
 

Alcohol Experience 
 
11. Who has never consumed a beer, a mixed drink, or a glass of wine? 
 
12. Who drank at one time but does not drink anymore? 
 
13. Have you ever consumed an alcoholic drink and then driven a car within a 

“reasonably" short time period after drinking? 
 
14. Do you believe you can tell when you’ve had too much to drink to drive safely? 
 
15. Do you feel a person could drive a car safely after drinking alcohol, depending on 
the  particular circumstances of that case? 
 
16.   (a) Have you had any family or personal experience with someone who had 

an alcohol problem? 
 
 (b) Would that experience affect your ability in giving the Prosecution or the 

accused a fair and impartial trial?   
 

Opinions Regarding Alcohol 
 
17.   Do you believe that the consumption of alcohol is morally wrong or a sin under 

your religious or moral beliefs? 
 
18. Do you believe that a person can drink one (1) alcoholic beverage and not be 

materially and appreciably impaired?  
 
19.   Do you prohibit the storage or use of alcoholic beverages in your home? 
 
20.   Do you have so strong a belief against the use of alcohol, that you could not 



completely “flush” that belief out of your mind during your deliberations? 
 

Opinion Regarding Driving After Drinking 
 
21.   Do you believe it should be crime to drive a car if the driver has consumed any 

amount of an alcoholic beverage? 
 
22.   Do you believe that a person who drinks any amount of alcohol and then drives a 

motor vehicle should be automatically guilty of DUI? 
 
23.  Do you feel that you could not find a person charged with DUI innocent under any 

circumstances? 
 
24.  Do you feel that if someone admits to drinking some alcohol and then driving a 

car, that this alone would be enough for you to find them guilty of DUI? 
 
25.   Have you now or in the past had a red ribbon, a bumper sticker or other symbol 

on your car to show a position against drinking and driving? 
 

Datamaster Testimony 
 
STATEMENT BY COURT: 
 

“In some cases where a person is charged with Driving Under the 
Influence a breath test is given.  The machine used to be called a 
Breathalyzer.  The machine now in use is called a Datamaster.” 

 
26. Do you believe a breath test result is always accurate? 
 
27.   If there was a breath test in this case, would you base your verdict solely on the 

results of the breath test? 
 
 Miscellaneous 
 
28.   Are you inclined to think that a person is guilty of a crime simply because he was 

arrested? 
 
29.   Who has never been stopped by a police officer? 
 
30. If you have been stopped by a police officer, did being stopped make you nervous? 
 
31.   Would you be inclined to believe a Police Officer’s testimony over that of a private 

citizen merely because he is a Police Officer? 
 



32.   Have you, a close friend or relative ever been in a traffic accident where the other 
driver was alleged to have been drinking alcohol? 
(PLEASE HAVE THE JUROR APPROACH THE BENCH, OUTSIDE OF THE HEARING OF 
THE OTHER JURORS TO EXPLAIN THEIR SITUATION). 

 
 
 

Court Statements 
 
33.   Do you understand that if there is any uncertainty as to whether reasonable doubt 

exists, that uncertainty must be given to the Defendant and he must be acquitted? 
 
34.   If the evidence on the whole raises a reasonable doubt in your mind, would you 

hesitate to vote not guilty? 
 
35.   If you come to the conclusion that the prosecution has not proven the guilt of the 

Defendant beyond a reasonable doubt and a majority of the jurors believe that 
the Defendant is guilty, would you change your verdict because you were in the 
minority? 

 
36.   Do you agree and understand that an acquittal serves the interest of justice as well 

as a conviction? 
 
37.   Is there anyone who has heard about this case before coming to court today? If 

so the Defendant requests individual sequestered voir dire of that person so that 
the entire panel will not be prejudiced. 

 
 
Cage v. Louisiana, 498 U.S. 39, 111 S.Ct. 328, 112 L.Ed. 339 (1990) 
State v. Manning, 409 S.E.2d 372 (1991) 
State v. Britt, 117 S.E.2d 378 (1960) 
State v. Brown, 126 S.E.2d 1 (1962) 
State v. Sheppard, 1509 S.E.2d 918 (1988) 
Statutes: 14-7-810 

 14-7-820 
 
 
 

James B. Huff 
Attorney for Defendant 
Post Office Box 6488 
North Augusta, SC  29841 
(803) 278-2889 

  



STATE OF SOUTH CAROLINA  ) IN GENERAL SESSIONS COURT 
     ) FOR THE SIXTH CIRCUIT 
COUNTY OF CHESTER   )  Case Numbers: 05-GS-12-162 to171 
 
THE STATE OF SOUTH CAROLINA,   ) 
       ) 
Vs.       ) 

) 
ARTHUR PARKER, SR., and MARY E .  ) 
LUTHER,       ) 
    Defendants.  ) 
__________________________________________ ) 
 

 
NOTICE OF MOTION AND MOTION IN LIMINE  
FOR CRIMINAL HISTORY OF THE JURY VENIRE 

 

 
To: Henry McMaster, South Carolina Attorney General, by and through his 
appointed designee, William Frick: 
 

NOW COMES THE DEFENDANTS, above-named, who are hereby requesting that 
this Honorable Court require the State to provide to the Defense any and all criminal 
histories of the potential jurors on the venire, as well as any witnesses which the State 
plans to call.   

The grounds for this motion will be more fully set forth in the hearing and will be 
based upon the record in this case, evidence presented at the hearing, the arguments of 
counsel and the Statutory and Common Law of the State of South Carolina. 
 
     HAMILTON, DELLENEY, 
     AND HEMLEPP, P.A. 
 
 
    BY: ___________________________________ 
     W. MICHAEL HEMLEPP, JR. 
     128 Center Street 
     Post Office Box 808 
     Chester, South Carolina 29706 
     803-581-2211 
     803-581-2209 (fax) 
     hemlepplaw@chestertel.com 
Chester, South Carolina 
August 16, 2005  
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Motions Practice 
And 

Filing Appeals 

Public Defense 101 
Fundamentals of the Profession  

Janna A. Nelson 
Circuit Public Defender 
Eighth Judicial Circuit 



Topics Covered 

 

 I.  Pre-Trial Motions 

 II. Directed Verdict 

 III.  Motions for Mistrial 

 IV.  Post-Trial Motions 

 V.  A Couple More Post-Trial Motions 

 VI.  Notice of Appeal – General Sessions Court and Summary Court 

 

Pre-Trial/Trial Motions 

 Strategic, Fact-Specific Decisions 

 Timing? 

 Limitations? 

 What are we NOT covering in this presentation? 

 Motions made during the course of representation prior 

to trial, e.g. bond motions, funding motions, etc. 

 Every possible pre-trial/trial motion 

 Standards for granting/denying motions 

 



Pre-Trial/Trial Motions 
 

 Motion to Suppress 
 

 4th Amendment guarantees that the “right of the people to be 
secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.”  U.S. Const. 
amend. IV 

 

 Motion to Suppress Client’s Statement(s) 
 

 Jackson v. Denno, 378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964) 
 

 Judge uses preponderance of the evidence standard to 
determine if statement is freely and voluntarily given 

 Jury must find voluntariness beyond a reasonable doubt 
 Can use as pre-trial discovery 

 

 Motion to Suppress In-Court Identification of Client 
 

 Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972) 
 

  Was the identification procedure so impermissibly suggestive 
as to give rise to a very substantial likelihood of irreparable 
misidentification?  State v. Gambrell, 274 S.C. 487, 590, 266 
S.E.2d 78, 80 (1980). 

 Does not apply when there was no pre-trial identification 
procedure. 

 

 Motion to Quash the Indictment 
 

 State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005) 
 

 requires the motion to be made before the jury is sworn. 
 Indictment is merely a notice document 

 



More Motions 
 

 Requested voir dire questions 

 Attorney-conducted voir dire 

 Individual voir dire 

 Excuse juror for cause 

 Batson motion 

 Sequestration of witnesses or jury 

 Confirm number of peremptory strikes 

 If client is testifying, settle what, if any, of his record can be used for 

impeachment 

 

 Motions on non-evidentiary issues 
 
 Joinder/severance 

 Dismiss due to lack of speedy trial 

 Dismiss due to double jeopardy 

 Motion to enforce plea agreement 

 Dismiss due to lack of personal or subject matter jurisdiction 

 Client’s competency to stand trial 

 

 Motions dealing with conduct of the trial 
 

 Change of venue 

 Recuse solicitor or judge 

 Continuance 

 Cuffing/shackling client 

 Excluding press 

 Allowing client to remain on bond 

 Motion to disallow reference to complaining witness as a “victim” 

 
 
 
 



 Motions in limine 
 

 Third-party guilt 

 Rape shield testimony 

 Bruton motion 

 Crawford motion 

 Lyle/Rule 404(b) motion 

 Expert testimony 

 Castle doctrine/Protection of Persons and Property Act 

 Competency of Witness to testify 

 

  



Directed Verdict 
 

 What is it? 
 

Motion that Court should direct a verdict of not guilty because 
there is a failure of competent evidence tending to prove the 
charge. 
 

 When do you make the motion? 
 

1) At end of State’s case  
2) At close of all evidence (defense case/reply)  
3) Even if you don’t put up a case, be safe and renew your motion 

for Directed Verdict when you rest. 
 

 

 What is the standard? 
 

 Court views evidence and all reasonable inferences in the light 
most favorable to the state 

 Court is concerned with the existence or non-existence of 
evidence, not the weight 

 Evidence raising a suspicion isn’t enough 
 If there is any direct evidence or any substantial circumstantial 

evidence reasonably tending to prove the guilt of the accused, 
an appellate court must find the case was properly submitted to 
the jury 

 State v. Asbury talks about substantial circumstantial evidence. 
 Also State v. Pearson from July 2014 (cert has been granted in 

this case) 
 

 Issues not raised in support of the motion are not preserved for 
appeal 
 

 What are some things to argue? 
 

 Is evidence missing on any element of the offense(s) charged? 

 Circumstantial evidence isn’t substantial? 

 Is there evidence of a lesser-included offense only? 

 Did the state establish venue? 

 If a defense was presented, is there evidence to refute it? 



Motion for Mistrial 
 

 What is it? 

 When do you make it? 

 How can you get one?  (It ain’t easy.) 

 

 Proper when dictated by “manifest necessity” or “the ends of public 

justice” (e.g., the public’s interest in a fair trial designed to end in a just 

judgment). 

 Discretionary 

 Fact-specific inquiry 

 Defendant must show error and resulting prejudice 

 
 Curative Instructions 

 
 These things are a Catch-22 

 If you reject it or refuse to prepare one, you’ve abandoned your 

argument 

 If you consent to it without objection, you’ve abandoned your 

argument 

 Renew motion for mistrial after instruction given 

 Move to strike the offending testimony or your motion may not 

be preserved 

 
 Double Jeopardy Clause 

 
 Doesn’t apply when the defendant moves for mistrial, with one 

exception 

 If defendant can show he was goaded into moving for mistrial 

through misconduct of prosecutor, defendant can raise double 

jeopardy if the case is called again 

 Retrial also barred when mistrial is improvidently granted 

 
 



 Some reasons to move for mistrial 
 

 Improper argument, e.g., implying jury has a duty to community 

to convict, overly inflammatory argument, violation of the 

Golden Rule 

 Excessive display of emotion in front of the jury 

 Jury hearing improper evidence (will be considered to be 

without prejudice if curative instruction given) 

 Juror misconduct 

  



Post-Trial Motions 
 

 What motions can you file? 
 

 What’s the purpose? 
 

1. MOTION FOR NEW TRIAL 
 
Motion for new trial to address the sufficiency of evidence or for a 
ruling on matters previously raised but not ruled upon 

 
A motion for new trial is the only post-verdict fact-based remedy 
available in criminal cases 

 
 Motion for JNOV is improper 

 
 Can’t use to raise new issues 

 Exception:  Toyota of Florence, Inc. v. Lynch 
 

Rule 29, SCRCrimP 
i. Must be made within 10 days of sentence 

ii. Stays time for appeal until receipt of written order 
 
 

2. MOTION FOR RECONSIDERATION OF SENTENCE 
 
 What are some reasons for reconsideration? 

 
 Is the sentence disproportionate to co-defendant sentences or 

sentences for similarly-situated defendants convicted of same 
offense(s)? 

 Was defendant punished for going to trial, in violation of Davis 
v. State 

 Is there additional mitigation not presented at sentencing 
hearing? 

 
 



 Rule 29, SCRCrimP  
 Motion for reconsideration of sentence must be made 

within 10 days of sentencing. 
 Stays time for appeal until receipt of written order. 

(Motion must be ruled upon before notice of appeal can 
be filed) 

 Either party can request 
 Defendant has no constitutional right to be present 

 
3. MOTION FOR NEW TRIAL BASED ON AFTER-DISCOVERED EVIDENCE 

 
 Motion for new trial based on after-discovered evidence 

 Have to show: 
 Evidence is such that it will probably change the result 

if a new trial is granted 
 Evidence has been discovered since the trial 
 Evidence couldn’t have been discovered before trial 

through due diligence 
 Evidence is material 
 Not merely cumulative or impeaching 

 
 Rule 29, SCRCrimP 

 Motions based on after-discovered evidence must be 
made within 1 year of actual discovery of the evidence or 
when it could have been obtained through due 
diligence—can’t be made while case on appeal without 
leave of appellate court 

 
 

 Motion to poll jury—ensures that verdict is that of each juror 
 
 

 Motion for appeal bond 
 S.C. Code Ann. Sec. 18-1-90 
 If defendant appeals and the sentence is less than 10 years, the 

Circuit Court may set an appeal bond 
 



APPEAL 
 

NOTICE OF APPEAL FROM GENERAL SESSIONS COURT 
 

 WHEN and WHOM to SERVE - Rule 203(b)(2), SCACR 
 

 Serve notice of appeal within 10 days after sentencing on all 
respondents 
 

 NOTE:  A timely post-trial motion stays the time to appeal, 
which then runs from receipt of the written notice of order 
granting/denying 

 
 WHEN and WHERE to FILE - Rule 203(d)(1), SCACR 

 
 If death sentence or a constitutional question, file Notice with 

clerk of lower court and Clerk of Supreme Court 
 

 Otherwise, file with clerk of lower court and Clerk of Court of 
Appeals 

 
 Must be filed within 10 days of service, along with proof of 

service and copy of order(s)/judgment(s) appealed 
 

 Form 4 in the Appendix to the SCACR is a go-by for a Notice of Appeal 
 

 Send a copy to Appellate Defense so they’ll know, and give them a 
heads-up on any issues you think are important 

 
 If you have questions about the process, the folks at Appellate Defense 

almost certainly know the answers—don’t hesitate to call them 
  



NOTICE OF APPEAL FROM MAGISTRATE/MUNICIPAL COURT 
 

 Appeals from Magistrate/Municipal Court convictions go to 
the Court of Common Pleas and have their own procedures. 

 
APPEALS FROM MAGISTRATE COURT 

 
Any person convicted of any offense by a magistrate may appeal 
the sentence to the Court of Common Pleas for that county. (§18-
3-10). 
 

 REQUIREMENTS FOR NOTICE OF APPEAL – Magistrate Court 
 

 Within 10 days after sentence 
 In writing 
 States grounds for appeal 
 File with clerk of circuit court 
 Serve on  

 Magistrate who tried case 
AND 

 Designated agent for prosecuting agency or attorney who 
prosecuted charge 
 

 Payment of the fine for the offense does not waive the right to 
appeal 

 NOTE:  If a defendant makes a motion for a new trial within ten (10) 

days as provided in § 22-3-1000, and the motion is denied the time 
for appeal is extended to thirty days.  

 
For more information refer to: 
 
The applicable statutes 
 
Court Rules 
http://www.sccourts.org/courtReg/index.cfm 
 
Summary Court Judge’ Bench Book  
http://www.sccourts.org/summaryCourtBenchBook/  

http://www.sccourts.org/courtReg/index.cfm
http://www.sccourts.org/summaryCourtBenchBook/


APPEALS FROM MUNICIPAL COURT 
 
Any person convicted of any offense by a municipal court may 
appeal the sentence to the Court of Common Pleas. (§14-25-
95).  
 

 REQUIREMENTS FOR NOTICE OF APPEAL – Municipal Court 
 

 Within 10 days after sentence has been passed or judgment 
rendered 

 In writing 
 Set forth grounds for appeal 
 Serve on municipal judge or the clerk of municipal court 

 
 The party appealing shall enter into a bond, payable to the 

municipality, to appear and defend the appeal at the next term 
of the Court of Common Pleas or shall pay the fine assessed. 

 
 NOTE:  If a defendant makes a motion for a new trial within ten (10) 

days as provided in § 22-3-1000, and the motion is denied the time 
for appeal is extended to thirty days.  

 
 

For more information refer to: 
 
The applicable statutes 
 
Court Rules 
http://www.sccourts.org/courtReg/index.cfm 
 
Summary Court Judge’ Bench Book  
http://www.sccourts.org/summaryCourtBenchBook/  

 

http://www.sccourts.org/courtReg/index.cfm
http://www.sccourts.org/summaryCourtBenchBook/
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What a Post-Conviction Relief Hearing Is Not 
 
  A substitute for direct appeal 
  A Collateral attack that the evidence was insufficient to support conviction 
  A hearing challenging the conditions of confinement 
  An opportunity to alter a legal sentence 
  A hearing where your client talks about what a great job you did! 
 

What a Post-Conviction Relief Hearing Is 
 

• In South Carolina, a post-conviction relief (PCR) proceeding is a collateral attack 
on a criminal conviction. At this stage, the convicted person seeks to prove that 
his original trial lawyer was incompetent in handling his case or that there were 
other errors that prove his trial was unfair. 
 

• A hearing where your client tells the judge and the rest of the world that you 
learned nothing in law school and that but for your incompetence, he would not 
be in jail! 
 

Post-Conviction Relief Is a Hearing Requesting Relief from a Conviction 
 
Six Enumerated Grounds for Relief: 
 

1. Violation of State or Federal Constitution 

2. Court was without jurisdiction to impose sentence 

3. Sentence exceeds the maximum authorized by law 

4. Evidence of material facts, not previously heard 

5. The sentence has expired; probation, parole, or conditional release unlawfully 

revoked; or otherwise unlawfully held   

6. Collateral attack upon any ground available under common law, statutory, writ, 

motion, etc. 

 

Time Limits 
 

Must be filed within one year of either the date the sentence was imposed or the 
date the appeal was completed. 
§17-27-45 

 

No PCR During Appeal 
 

A PCR cannot be filed while the appellate court is still considering the appeal. 



No Subsequent PCR 
 

All grounds for relief available to an applicant under this chapter must be raised 
in his original, supplemental or amended application 
§17-27-90 

 

Waives Attorney-Client Privilege 
 

§17-27-130 
 

BURDEN OF PROOF 
 
The burden of proof is on the Applicant in post-conviction proceedings to prove 
the allegations in his application Griffin v. Martin 278 S.C. 620, 300 S.E.2d 482 
(1983). 

 

PRESUMPTION 
 
• Counsel is strongly presumed to have rendered adequate assistance and made all 

significant decisions in the exercise of reasonable professional judgment. 
• The proper measure of counsel’s performance remains whether he has provided 

representation within the range of competence required of attorneys in criminal 
cases. 

 

Ineffective Assistance of Counsel 
 
• Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985) 

• The determination of ineffective assistance of counsel requires the two prong test 
in Strickland. 

• First, the defendant must show that counsel’s performance was deficient.  
This requires showing that counsel made errors so serious that counsel 
was not functioning as the ‘counsel’ guaranteed by the Sixth Amendment.   

• Second, the defendant must show that the deficient performance 
prejudiced the defense.  This requires showing that counsel’s errors were 
so serious as to deprive the defendant of a fair trial, a trial whose result is 
reliable. 

• If counsel’s ineffectiveness was so pervasive an applicant may be 
exempted from proving actual prejudice 

 
 
 
 
 



Failure to Advise Properly 
 

Defense 
Sentence 
Lesser Included Offenses 
Collateral Consequences (VOP, Immigration) 
Right to Testify with Case-Specific Advice 

 

Trial mistakes 
 

Failure to raise objections 
Failure to present evidence or call witnesses 
Failure to request or object to jury instructions 
Failure of trial strategy 
Failure to perfect appeal of conviction 

 

Failure Invalidating Guilty Plea 
 

Counsel’s advice was incompetent. 
But for counsel’s errors, a reasonable probability exists that the defendant would 
not have pleaded guilty 
 

Examples 
 

• Alexander v. State, grossly misleading sentencing advice 
• Dupree v. State, failing to pursue at the suppression hearing 
• Mitchell v. State, character of the defendant, i.e. a mafia member, as well as 

evidence of “devil worship.” 
• Dawkins v. State, hearsay evidence which improperly corroborated 
• Ard v. Catoe, further investigated and more thoroughly challenged the gunshot 

residue evidence. 
• Roseboro v. State, failing to request an alibi instruction 
• Martinez v. State, failing to subpoena an alibi witness 
• Nance v. Ozmint, `I did not ask [to represent the Petitioner], I was simply 

appointed. [defense counsel], as the public defender, did not ask for this case 
either. 

• High v. State, failing to object to a mandatory presumption of intent 
• Davenport v. State, failed to adequately apprise her of the M'Naghten defense 
• Jordan v. State, constituted an actual conflict of interest 
• Nichols v. State, not putting forth a defense at a probation revocation hearing 

 
  



PRACTICE TIPS 
 
• Have a System 

• Maintain Communications 

• Jail visits (2 visit testimony) 

• Phone calls 

• Convey Plea Offers 

• CYA letters 

• Independently Investigate Case 

• Use available resources 

• Document, Document, Document file 

• Advise of Appeal At End Of Trial 

• Create a PCR Cheat Sheet 

  



POST-CONVICTION RELIEF 
 

Post-conviction relief actions are governed by South Carolina's Uniform Post-Conviction 
Procedure Act, §17-27-10, et al. South Carolina Code of Laws, which became effective 
in 1969. 
 
 A post-conviction petitioner may not raise collateral attacks on the conviction 
based on the  ground that the evidence was insufficient to support the conviction. 
 
 They are not substitutes for direct appeals. 
 
 A PCR application must be filed within one year of either the date the sentence 
was imposed  or the date the appeal is completed 
 
 A PCR cannot be filed while the appellate court is still considering the appeal. 
 
 No post-conviction relief is available for an applicant challenging the conditions of 
confinement 
 
According to §17-27-20 there are six enumerated grounds for relief under the Post-
Conviction Procedure Act: 
 
(A) Any person who has been convicted of, or sentenced for, a crime and who claims: 
  
(1) That the conviction or the sentence was in violation of the Constitution of the United 
States or the Constitution or laws of this State; 
 

  e.g., all claims of ineffective assistance of counsel 
 
In Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985) South Carolina adopted a 
two-prong test. 
 

1) Counsel's performance was deficient. 
 

2) Counsel's deficient performance prejudiced him so as to deprive him of a 
fair trial and there is a reasonable probability that the result would have 
been different. 
(If counsel's ineffectiveness was so pervasive an applicant may be 
exempted from proving actual prejudice.) 

 



Grounds 
 
 Failure to advise properly 
  -defenses 
  -sentence 
  -lesser included offense 
 
 Failure invalidating guilty plea 
  -counsel's advice was incompetent 
  -but for counsel's errors, a reasonable probability exists that the  
  defendant would not have pleaded guilty. 
 
 Failure to raise objections 
  -Counsel does not object to improper evidence. 
 
 Failure to present evidence or call witnesses 
 
 Failure to request or object to specific jury instructions 
    
 Failure of trial strategy 
  -valid reason  
 
 Failure to perfect appeal of conviction 
 
 
Defendant is entitled to effective assistance of appellate counsel 
 

(2) That the court was without jurisdiction to impose sentence; 
  

Slocumb v. State, 337 S.C. 46, 522 S.E.2d 809 (1999) General Sessions Court 
without jurisdiction over criminal sexual conduct charge committed by juvenile 
under 14 years of age. 

  
(3) That the sentence exceeds the maximum authorized by law; 
  

Owens v. State, 331 S.C. 582, 503 S.E.2d 462 (1998) Court vacates sentence for 
kidnapping pursuant to § 16-3-910 because applicant was sentenced for murder. 

 
(4) That there exists evidence of material facts, not previously presented and heard, 
that  requires vacation of the conviction or sentence in the interest of justice; 
 

In Clark v. State, 315 S.C. 385, 434 S.E.2d 266 (1993) the Supreme Court states that 
to obtain  a new trial based on after discovered evidence, a party must show 
that the evidence 



  1)  would probably change the result in a new trial; 
  2)  has been discovered since the trial; 
  3)  could not have been discovered before trial; 
  4)  is material to the issue of guilt or innocence; and 
  5)  is not merely cumulative or impeaching 

 
(5) That his sentence has expired, his probation, parole or conditional release unlawfully 
revoked, or he is otherwise unlawfully held in custody or other restraint; or 
 

Hayes v. State, 413 S.C. 553, 777 S.E.2d 6 (2015) the Supreme Court reversed 
defendant’s probation revocation.  The revocation exceeded the maximum 
authorized by law because sentencing credit for time served was not properly 
applied by the Department of Corrections. 

 
  
(6) That the conviction or sentence is otherwise subject to collateral attack upon any 
ground of alleged error heretofore available under any common law, statutory or other 
writ, motion, petition, proceeding or remedy; may institute, without paying a filing fee, 
a proceeding under this chapter to secure relief. Provided, however, that this section 
shall not be construed to permit collateral attack on the ground that the evidence was 
insufficient to support a conviction. 
 
 
PRACTICE TIPS 
 
 Maintain communication 
  jail visits  
  phone calls 
  
 Convey plea offers 
 
 CYA letters 
 
 Utilize available resources 
 
 Investigate case 
  
 Ask questions 
 
 Document, document, document file 
  
 Advise of appeal at end of trial 
 
 Create a PCR cheat sheet at the close of the case 



§ 17-27-20. Persons who may institute proceeding; exclusiveness of remedy. 
 
 (A) Any person who has been convicted of, or sentenced for, a crime and who claims: 
(1) That the conviction or the sentence was in violation of the Constitution of the United States or the 
Constitution or laws of this State; 
(2) That the court was without jurisdiction to impose sentence; 
(3) That the sentence exceeds the maximum authorized by law; 
(4) That there exists evidence of material facts, not previously presented and heard, that requires 
vacation of the conviction or sentence in the interest of justice; 
(5) That his sentence has expired, his probation, parole or conditional release unlawfully revoked, or 
he is otherwise unlawfully held in custody or other restraint; or 
(6) That the conviction or sentence is otherwise subject to collateral attack upon any ground of alleged 
error heretofore available under any common law, statutory or other writ, motion, petition, 
proceeding or remedy; may institute, without paying a filing fee, a proceeding under this chapter to 
secure relief. Provided, however, that this section shall not be construed to permit collateral attack on 
the ground that the evidence was insufficient to support a conviction. 
(B) This remedy is not a substitute for nor does it affect any remedy incident to the proceedings in the 
trial court, or of direct review of the sentence or conviction. Except as otherwise provided in this 
chapter, it comprehends and takes the place of all other common law, statutory or other remedies 
heretofore available for challenging the validity of the conviction or sentence. It shall be used 
exclusively in place of them. 

Credits 

HISTORY: 1962 Code § 17-601; 1969 (56) 158. 

 
 

 
§ 17-27-45. Filing procedures for post-conviction relief applications. 
 
 (A) An application for relief filed pursuant to this chapter must be filed within one year after the entry 
of a judgment of conviction or within one year after the sending of the remittitur to the lower court 
from an appeal or the filing of the final decision upon an appeal, whichever is later. 
(B) When a court whose decisions are binding upon the Supreme Court of this State or the Supreme 
Court of this State holds that the Constitution of the United States or the Constitution of South 
Carolina, or both, impose upon state criminal proceedings a substantive standard not previously 
recognized or a right not in existence at the time of the state court trial, and if the standard or right is 
intended to be applied retroactively, an application under this chapter may be filed not later than one 
year after the date on which the standard or right was determined to exist. 
(C) If the applicant contends that there is evidence of material facts not previously presented and 
heard that requires vacation of the conviction or sentence, the application must be filed under this 
chapter within one year after the date of actual discovery of the facts by the applicant or after the 
date when the facts could have been ascertained by the exercise of reasonable diligence. 
 

 
  



§ 17-27-130. Waiver of attorney-client privilege by allegation of ineffective prior 
counsel; access to files. 
 
Where a defendant alleges ineffective assistance of prior trial counsel or appellate counsel as a ground 
for post-conviction relief or collateral relief under any procedure, the applicant shall be deemed to 
have waived the attorney-client privilege with respect to both oral and written communications 
between counsel and the defendant, and between retained or appointed experts and the defendant, 
to the extent necessary for prior counsel to respond to the allegation. This waiver of the attorney-
client privilege shall be deemed automatic upon the filing of the allegation alleging ineffective 
assistance of prior counsel and the court need not enter an order waiving the privilege. Thereafter, 
counsel alleged to have been ineffective is free to discuss and disclose any aspect of the representation 
with representatives of the State for purposes of defending against the allegations of ineffectiveness, 
to the extent necessary for prior counsel to respond to the allegation. 
In the case of a defendant who has been convicted of a capital offense and sentenced to death, the 
defendant's prior trial counsel or appellate counsel shall make available to the capital defendant's 
collateral counsel the complete files of the defendant's trial or appellate counsel.  The capital 
defendant's collateral counsel may inspect and photocopy the files, but the defendant's prior trial or 
appellate counsel shall maintain custody of their respective files, except as to the material which is 
admitted into evidence in any trial proceeding. 
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Ruben Ramirez v. State, Op. No. 27696 (filed January 5, 2017)  

• The issue before us is whether a severely mentally retarded individual should be 

afforded post-conviction relief (PCR) where his plea counsel failed to request an 

independent competency evaluation prior to his guilty plea.  

• Supreme Court held that counsel was deficient, and that Ramirez was 

prejudiced.  Counsel was “on notice” that the client suffered from severe mental 

retardation in this ABIK, kidnapping, and CSC case.  

• The guilty plea was vacated, and a new trial was ordered.  

 

Anthony Neil Briggs v. State, Op. No. 27745 (filed October 25, 2017) 

• Briggs' primary claim of ineffective assistance of counsel relates to the testimony of 

Michele Arroyo-Staggs, who conducted the two forensic interviews of the victim. At trial, 

the State called Arroyo-Staggs to testify about those interviews, and moved to qualify 

her as an expert witness in child abuse assessment. 

• The PCR court found trial counsel was deficient in three respects as to the testimony of 

Arroyo-Staggs. First, Singleton failed to object to the qualification of Arroyo-Staggs as 

an expert witness. (However, the Supreme Court ruled:  In light of this history of 

permitting forensic interviewers to testify as experts, we simply cannot say it was 

unreasonable for Singleton to not object to the qualification of Arroyo-Staggs as an 

expert in child abuse assessment in the August 2010 trial).  

• Second, Singleton did not object to her direct examination testimony that improperly 

bolstered the credibility of the victim.  

• Third, Singleton’s counsel intentionally elicited additional improper bolstering testimony 

from Arroyo-Staggs on cross-examination in which she explained the reasons she 

“believed” the victim's accusations against Briggs.  

• Arroyo-Staggs' testimony that the victim had not been coached—the second point as 

to which the PCR court ruled Singleton should have objected—is similar to the "no 

reason not to be truthful" testimony we found improper in State v. Smith, 386 S.C. 562, 

689 S.E.2d 629 (2010). Opinion that child’s testimony was “believable.” – SIX MONTHS 

BEFORE THIS TRIAL.    

• The PCR court found Singleton's performance did not  meet the objective standard of 

reasonableness by which we judge the performance of counsel under the first prong of 

Strickland v. Washington, 466 U.S. 668 (1984). 

• Conclusion:  Briggs's trial counsel was deficient for not objecting to, and eliciting, 

testimony from the forensic interviewer which improperly bolstered the credibility of 

the victim.  NEW TRIAL GRANTED.  

 

 



Things to Watch For 

 

• Watch for abuse of Rule 608 (a)(2), SCRE: “Evidence of truthful character is 

admissible only after the character of the witness for truthfulness has been 

attacked by opinion or reputation evidence or otherwise.” 
 

• Criminal sexual conduct with a minor cases to impermissibly bolster the minor’s 

testimony. 
 

• Jury instructions in criminal sexual conduct cases that improperly instruct “that the 

testimony of the victim need not be corroborated.”  This is an unconstitutional charge 

on the facts under the state constitution. 

• See State v. Stukes, 416 S.C. 493, 787 S.E.2d 480 (2016); State v. Witherspoon, 418 S.C. 

641, 795 S.E.2d 685 (2016). 

 

• “Precedent applies statewide – not by judicial circuit.” 
 

• A jury instruction, opening charge or closing instruction on the law, that a trial is a 

“search for the truth,” where we try to ascertain “true facts” and a “just verdict.” 

• A “search for the truth” is a civil preponderance of the evidence standard, a 50.1% to 

49.9% to win standard, and the burden in a criminal case is “proof beyond a reasonable 

doubt.” 

• State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 (April 25, 2018). 

 

 

Fred R. Rutland v. The State 

415 U.S. 570, 785 S.E.2d 350 (March 30, 2016) 

• Rutland was having an affair with the victim’s estranged wife, Sally Peele, and both said 

the victim was abusive and violent. 

• Rutland and Peele went to the Bow Wow Boutique to inquire about buying a car from 

an employee, Kimberly. 

• The victim subsequently arrived, and he was shot and killed by Rutland.  

• Kimberly gave a statement to the police in which she said the victim reached in his back 

pocket and pulled out a gun. 

• She then heard two shots and the victim fell.   

• The victim subsequently arrived, and he was shot and killed by Rutland.  

• Kimberly gave a statement to the police in which she said the victim reached in his back 

pocket and pulled out a gun. 

• She then heard two shots and the victim fell.   



• She also told a newspaper reporter that the victim pulled out a gun. 

• At trial Kimberly told a much different story. 

• She said the only thing she saw in the victim’s hand was a pack of cigarettes. 

• Defense counsel failed to question Kimberly on cross-examination about her highly 

inconsistent statements. 

• At the PCR hearing, PCR counsel said trial counsel was ineffective for failing to cross-

examine Kimberly about her prior inconsistent statement. 

• Trial counsel agreed Kimberly’s testimony was very important since she was the only 

objective witness to the shooting. 

• The PCR judge found that trial counsel was deficient in failing to cross-examine 

Kimberly, but that Rutland had failed to prove prejudice. 

• The Supreme Court disagreed.  It found the failure to cross-examine Kimberly about 

her prior inconsistent statements regarding the victim being armed was prejudicial 

and that counsel was ineffective. 

 

Susan Tappeiner v. State,  

416 S.C. 239, 785 S.E.2d 471 (May 4, 2016) 

• Solicitor improperly argues the witnesses vouched for the “victim.”  

• During closing arguments, trial counsel asserted “[t]here's no scientific evidence here. 

There's no semen. There's no DNA.” 

• Citing repeatedly to Tappeiner's husband's testimony, trial counsel discussed the 

discrepancies between the version of events offered by Victim and the husband.  

• Solicitor argued the “Victim looked [them] in the eye”  . . . the solicitor reminded the 

jury . . . the school resource said he believed the victim. 

• The solicitor then asserted the rape crisis counselor likewise interviewed Victim “face to 

face, eye to eye,” and she believed his version of events as well. 

• The solicitor stated, “I think the expert told you that she has done over 200 forensic 

interviews. Folks, these are people who can detect when someone is making something 

up or if there is nothing there.”  

• The solicitor then reminded the jury that the police interviewed Tappeiner “face to face, 

eye to eye,” and that she was charged the same day with CSC with a minor, second 

degree. 

• HELD:   



• Improper closing argument, and also that  the solicitor's remarks regarding whether the 

jurors would want Tappeiner babysitting their children or relatives improperly appealed 

to the jurors' emotions, rather than the evidence in the record. 

 

Freiburger v. State, 

413 S.C. 243, 775 S.E. 2d 391 (Ct. App. 2015) 

Counsel had available a letter from Chief Strom of SLED to J. Edgar Hoover identifying a third 

party’s pistol as the murder weapon.  Counsel did not introduce the letter, which the State 

agreed was admissible.  The State’s circumstantial case was centered on updated scientific 

evidence demonstrating Defendant’s pistol was the murder weapon.  Counsel was ineffective 

for failure to introduce the letter. 

  1.) It would have negatively impacted the certainty of State’s expert that 

Freiburger’s pistol was the murder weapon; 

  2.) It would have disrupted the apparent unanimity of the State’s experts in a 

prosecution 40 years after the incident; 

  3. The letter was impeachment evidence-without it the jury was left with the 

impression State’s expert had excluded the third-party pistol as the murder weapon. 

 

Nelson H. Castro v. State,  

___S.C.___, 789 S.E.2d 44 (July 20, 2016) 

After a trial, petitioner was convicted of trafficking cocaine between twenty-eight and one 

hundred grams and was sentenced to fifteen years' imprisonment. 

Prior to trial, the judge told Castro:  “ I have pre-tried this with your attorney, and I will tell you I 

am inclined to sentence on a plea [to] seven years. I would not be so inclined in the event of 

trial.” 

SENTENCING:  

“[Petitioner], this is, as I said, an extremely serious offense. The State has had to take you to 

trial on a case where there was overwhelming evidence of your guilt.… 

The jury has found you guilty, and I sentence you to incarceration in the State Department of 

Corrections for a period of fifteen years. [7 YEARS BEFORE TRIAL].”  

HELD:  

“We hold the statements made by the trial judge clearly reveal he improperly considered 

petitioner's decision to exercise his right to a jury trial in sentencing petitioner…. 

 

 



Wigington v. State,  

413 S.C. 578, 776 S.E. 2d 407 (Ct. App. 2015) 

Counsel was ineffective for failure to preserve a request for jury instruction and potential verdict 

of involuntary manslaughter in a murder case.  Evidence showed the Applicant may have been 

armed in self-defense and recklessly handled a loaded gun at time of victim’s death.   

Counsel only argued that he would be entitled to a charge of involuntary manslaughter if the 

trial judge determined “it was appropriate” to charge self-defense.  (WRONG).  Counsel never 

argued that the evidence from the trial entitled Applicant to a charge of involuntary 

manslaughter.  This was deficient and prejudicial. 

 

Wilds v. State,  

407 S.C. 432,  756 S.E.2d 387  (Ct. App. 2014) 

Appellate counsel held ineffective and a new trial ordered.  The evidence showed the Applicant 

was either the shooter in a murder/armed robbery case, or not involved , i.e. there was no 

evidence that he was liable as an accomplice to another person actually shooting.   

The trial judge erroneously submitted this basis (accomplice liability) to find Applicant guilty to 

the jury.  Appellate counsel  was deficient for not raising this issue on direct appeal and the 

Applicant was prejudiced as the error was reversible. 

It is worthy of note that the charge (hand of one is the hand of all) was not given in the original 

charge, but in response to a jury question: [I]f we say [Wilds is] guilty of murder are we saying 

he of the three [alone] actually pulled the trigger? 

 

Sanders v. State,  

412 S.C. 611, 773 S.E.2d 580 (2015) 

As part of a plea bargain, the Applicant waived the right to direct appeal, PCR, and federal 

habeas corpus.  He applied for PCR, contending that he was still entitled to challenge the advice 

he received in agreeing to the waiver of all of his appeals as constitutionally defective advice.   

REVERSED.  

 

Reeves v. State,  

2015 WL 700 8531 (Ct. App Nov. 12, 2015) 

In a CSC and lewd act case, Counsel found prejudicially ineffective by Court of Appeals, 

unanimously reversing the PCR trial judge.  Counsel was ineffective in failing to investigate and 

present the testimony of a gynecological expert witness.  

Trial counsel had not retained a medical expert because counsel thought the Applicant did not 

have the money to do so.  This was not a legitimate trial strategy. 



Expert at PCR provided additional non-culpable ways injury to proportioned sexual abuse victim 

could have occurred, including self infliction or accident.  State’s expert had observed what 

“appeared to be a healing scar” on victim's hymen.  Solicitor had argued in closing there was “no 

other explanation other than she was penetrated [sexually].” 

 

Bagwell v. State, 410 S.C. 259, 763 S.E.2d 650 (Ct. App. 2014) 

Bagwell was convicted of first degree burglary.  Witnesses at trial had testified to seeing a trail 

of blood on his face at the scene, and the prosecution suggested to the jury that he cut himself 

on the glass patio door at the scene.   

Bagwell testified he was asleep in his apartment at the time of the offense.  At PCR, PCR counsel 

introduced DNA test results indicating blood found in three pieces of glass recovered from 

victims’ glass patio door did not match Bagwell. 

On appeal, trial counsel was held ineffective for failure to have the DNA testing accomplished 

before the trial.  Trial counsel’s only explanation was thinking the State would have it tested. 

 

Mincey v. State,  

314 S.C. 355, 444 S.E.2d 510 (1994) 

The failure to object to the solicitor’s closing argument that two witnesses gave false 

testimony due to intimidation or threats by the defendant, where there was no evidence the 

defendant intimidated any of the witnesses, constituted ineffective assistance of counsel.  

 

Mitchell v. State, 298 S.C. 186, 379 S.E.2d 123 (1989) 

In a criminal case, the state cannot attack the character of the defendant unless he or she first 

places it at issue.  Defense counsel was ineffective for failing to object to evidence that Mitchell 

was a mafia member, as well as evidence of “devil worship.”   

 

Alexander v. State, 303 S.C. 539, 402 S.E.2d 484 (1991) 

Counsel was ineffective for giving grossly misleading sentencing advice where a proper review of 

the indictments would have prevented such bad advice.   

 

Jordan v. State, 406 S.C. 443, 752 S.E.2d 538 (2013) 

Joint representation of boyfriend and girlfriend in a trafficking in meth case constituted an 

actual conflict of interest.  The defendant was therefore entitled to a new trial.   

 



Dupree v. State, 305 S.C. 285, 408 S.E.2d 215 (1991) 

Counsel was ineffective for failing to pursue at the suppression hearing the issue of whether 

his client’s statements were involuntary as the result of alleged threats where it was 

undisputed counsel knew of the alleged threats.    
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Requesting an Expert 

• Authority to Request 

• Law 

• Standard 

• Limits 

• Procedure to Get Authorization 

• How to Get Voucher Paid 

• § 17-3-50(B)  Investigative, Expert or Other Service 

• § 17-3-50(C)   Payment in Excess of the Limit 

• § 17-3-310      SCCID Develop Policies 

 § 17-3-330    

 § 17-3-340 

• SC Code Sections 

• SCCID Voucher Payment Policy 

• Capital and Non-Capital Investigator Policies 

 

• Standard = Reasonably Necessary 

• Service 

• Rate 

• Expense Limits 

• $500 

• Private Investigator - $50/hr 

• Others approved by the Judge 

Procedure: 

• Determine expert and amount 

• Get Approval from Circuit Public Defender (if required) 

• Prepare Ex Parte Motion and Proposed Order 

• Present to Judge for Approval 

• File under seal (if office practice) or Keep in office  



• Create User Account on SCCID website.   

(You created this account in order to register for PD101 if you did not already have one.)  Check 

the policy in your office.  Some circuits require that all requests for SCCID funding be approved 

by and submitted through the Circuit Public Defender.  If you are a contract public defender, 

check with your Circuit Defender on how to handle such requests.  If you need to set up an 

account separate from the public defender account that you used to register for PD101, please 

contact Ryan Cole rcole@sccid.sc.gov or Lawrence Brown LBrown@sccid.sc.gov for instructions 

on how to set up an individual account IN ADDITION TO your PD account.  DO NOT JUST 

CHANGE THE INFORMATION ON YOUR PD ACCOUNT. 

 ( www.sccid.sc.gov ) 

• Register the case 

• Input Invoice information and Upload Invoice and the Order Authorizing Funds 

• Submit Voucher 

 

YOUR RESPONSIBILITIES REGARDING EXPERT FUNDING 

• Know the authorization limit and communicate it to Expert 

• Stop and Request Supplemental Authorization 

• Review Expert’s Invoice(s)  -    Rule 5.3 

• Make arrangements with Expert for payment of Invoice -  NO ADVANCED FUNDS 

• Pay invoice from PD office and request reimbursement 

• Pay upon receipt of voucher payment 

• Expert is YOUR responsibility 

• Order MUST BE approved PRIOR to incurring expense 

• In the Order, specify Expert’s name, service and amount 

• If Byars Case, note it under the Order’s Title as “Byars Case” 

• One Order per Expert. . . If Supplemental, note Supp 1, Supp 2, etc. . .  

Questions or Concerns not specifically covered? 

Hervery Young 

hyoung@sccid.sc.gov 

(803) 734-1343 

•  

 

mailto:rcole@sccid.sc.gov
mailto:LBrown@sccid.sc.gov
http://www.sccid.sc.gov/


 

 

 


	00 PARTICIPANT MANUAL COVER-COLOR
	101 DEST - ROLE OF PD - PD101-2018(rev12-18)
	102 SCALZO_NOW WHAT_ANALYZING-ORGANIZING CASE_PD101-2018
	103a GIBBONS - INITIAL CLIENT ISSUES - PD101-2018
	103b GIBBONS - HOLISTIC DEFENSE - PD101-2018
	104 HUDGINS_CHALLENGING ID EVIDENCE - QUICK REFERENCE_PD101-2018
	106 PHIPPS_NON-CITIZEN CLIENTS_PD101-2018
	106a Phipps_Non-Citizen Client Handout_PD101-2018
	107 LIFSEY - PLEA NEGOTIATIONS_COLLATERAL CONSEQUENCES_DIVERSION PROGRAMS - PD101-2018
	108 HACKETT - JACKSON v. DENNO_SUPPRESSION OF STATEMENTS - PD101-2018
	109 YOUNG - SENTENCING BASICS, PROBATION VIOLATIONS - PD101-2018
	201 DUDEK - PRESERVING THE RECORD - PD101-2018
	202 STEVENS_Pretrial Release Outline_PD101-2018
	203 LEIENDECKER- DISCOVERY,PRELIMS, SUBPOENAS - PD101-2018
	204 WILCOX - Ethics of a Public Defender
	205 CARTER - BRUTON-MOTIONS TO SEVER - PD101-2018
	206 STEVENS-SEARCH AND SEIZURE - PD101-2018
	207_PENNINGTON-Jury Selection_PD101-2018
	JURY SELECTION, VOIR DIRE AND BATSON CHALLENGES��SC Public Defender 101
	Slide Number 2
	Slide Number 3
	Peremptory Challenges�How Many?
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Batson v. Kentucky, 476 U.S. 79 (1986)��
	Batson Challenge 3-Step Procedure��
	Batson Challenge 3-Step Procedure��
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15

	207a_PENNINGTON - VOIR DIRE-JURY SELECTION-BATSON_PD101-2018
	208 NELSON - MOTIONS AND APPEALS - PD101-2018
	209a MADSEN - POST-CONVICTION RELIEF - PD101-2018
	209b DUDEK - PCR CASES - PD101-2018
	210 YOUNG - REQUESTING AN INVESTIGATOR OR EXPERT-SCCID POLICIES AND PROCEDURES

