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A. An Introduction to the Human Affairs Commission and Panel Hearings 

“The arc of the moral universe is long, but it bends toward justice.” 

Rev. Dr. Martin Luther King, Jr. 

It was this “bending toward justice” that gave rise to the formation of the South 

Carolina Human Affairs Commission. In reaction to the chaotic political and social events  

which spanned the course of the  American Civil Rights movement, the South Carolina state 

legislature (under Governor John C. West), enacted the Human Affairs Law in 1972. That law 

empowered the Human Affairs Commission (“Commission”) to prevent and eliminate 

discrimination because of race, religion, color, national origin, age and sex.
1
  

Originally, the Commission’s enforcement authority largely concerned the filing of 

employment discrimination claims which were brought against state agencies exclusively. 

Over time, however, the reach of the Commission’s authority was broadened to include 

allegations against any employer who would ordinarily be jurisdictional
2
 under equivalent 

federal law.
3
 

As a result of the gradual broadening to its authority, the Commission’s enforcement 

powers took on two distinct paths- one for complaints directed at a sister state agency and one 

for allegations of discrimination against another jurisdictional employer (for example, 

municipal entities, staffing companies, or private employers). Should allegations of 

discrimination be directed at a ‘non-state agency’ employer, then the Commission is tasked 

with investigating the allegations, determining whether any of the allegations are ‘more likely 

                                                           
1
 See S.C. Code Ann. §1-13-20, which has been amended to include disability as well. 

2
 Generally defined as any employment agency, any labor organization, or a private or public employer having 15 or 

more employees for each working day in each of twenty or more calendar weeks in the current or preceding year. 

See S.C. Code Ann. §1-13-30. 
3
 These laws include Title VII of the Civil Rights Act of 1964, as amended, the Americans with Disabilities Act of 

1990, as amended, and the Age Discrimination in Employment Act of 1967, as amended. 
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than not to be’ true
4
, and if any are, the Commission may file a lawsuit

5
 against the employer 

or staffing agency premised on the investigation’s findings of unlawful discrimination
6
 When 

the Commission takes in a claim of workplace discrimination against a state agency, however, 

key differences exist. First, a member of the Commission’s Board is assigned to the case, and 

the Board Member must ultimately concur with the investigator’s findings prior to finalizing a 

determination on the merit of the allegations. Second, any determination regarding a state 

agency results in either a dismissal of the complaint (without right to judicial review) or a 

hearing of the complaint before a panel of three other Commission Board Members.  

Such state agency hearings must be properly noticed, a complaint must be served, and, 

just as it does during the course of the investigation, the Commission has the authority to 

engage in discovery with the parties for clarification of the facts. The Board Chairman selects 

three board members to serve as the panel for the purposes of the hearing, and the panel may 

not include the board member assigned to assist with the investigation. The issues in the 

hearing may be expanded or reduced at the panel’s discretion. 

A hearing would entail the presentation of evidence by either side of the discrimination 

claim
7
, and the panel of Board Members would thereafter issue an order finding in favor of 

either the alleged victim of discrimination, or the state agency. An order against a state agency 

would properly include damages for the victim and injunctive relief for both the victim and for 

the public interest.  

                                                           
4
 Alternatively known as a ‘preponderance of the evidence’ standard, or a ‘for cause’ standard. 

5
 If filed within the statute of limitations found at S.C. Code Ann. §1-13-90(d)(6). 

6
 Should the Commission determine that insufficient evidence exists regarding the claim of discrimination, a Notice 

is issued advising the complainant of their right to file suit in circuit court privately. 
7
 The Commission, itself, will present evidence in support of the complaint through one or more of its employees or 

agents, and the aggrieved party may also have private representation appear.
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The Administrative Procedures Act should be followed regarding the hearing, order, 

and any appeal from the order.  

B. Problem Statement 

“We’ve come a long way from the days where there was state-enforced segregation. But 

we still have a way to go.”  

--Justice Ruth Bader Ginsburg 

 The establishment of the Commission was a much needed and positive step in dealing 

with discrimination, but its work still has a long way to go. For many years, the Commission 

has been unable to hold hearings pursuant to the Human Affairs Law (HAL).
 8

  While 

numerous factors have contributed to this short-coming, it appears that it most likely initially 

resulted from a lack of ripe cases, which led to inconsistent approaches to holding hearings, 

and ultimately, an absence of any process at all.  

Aside from anecdotal evidence provided by long-serving Commission employees, few 

resources exist as to when, how, and why the last hearing under the Human Affairs Law was 

held. Files physically housed at the Commission get purged within ten years. The South 

Carolina State Library, however, maintains copies of the yearly Annual Reports that the 

Commission formerly provided the state General Assembly
9
. In at least one of the 

Commission’s Annual Reports to the Legislature, it appears that a matter was ‘pending 

hearing’ during the close of state fiscal year 1980. In the subsequent fiscal year’s Annual 

Report, the matter appears to have been heard by a panel and an “Order issued,” though no 

                                                           
8
 The Human Affairs Commission similarly may adjudicate allegations of housing discrimination, pursuant to the 

South Carolina Fair Housing Law (FHL). In 2017, the first ever hearing was held in accordance with this law’s 

authority – more than 20 years after the passage of the Law that created the process. Two more Fair Housing 

hearings have been held since, and around ten matters were scheduled for a hearing, but settled prior to the date 

noticed for the proceedings. 
9
 The Accountability Report took the place of the Annual Report.  
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records could be located related to the Order’s findings. The Annual Report for fiscal year 

1982 reflects that four matters were “pending hearing” at its close. This Report also 

summarizes two of the hearings’ findings. Again, however, the Orders themselves could not 

be found. Of note, during the early 1980s, the Commission had three attorneys on staff. After 

1982, the Commission experienced high turnover in the legal department, and the number of 

attorneys dwindled from three to two the following year. By 1988, the Commission employed 

only one attorney.  

 Recently, however, the Commission has seen a relative uptick in employment cases that 

would warrant a hearing at the Commission and yet, the Commission has still not been able to 

fulfill its mandate in the manner it should by proceeding to a hearing. The reasons for this are 

manifold. First, investigators lack proper training for presenting their findings before a panel. 

Similarly, the Board of Commissioners, until recently, lacked sufficient training for holding a 

hearing. Moreover, the Commission employed only one or two attorneys at the agency until 

approximately October 2016, making the prospect for holding a proper hearing nearly 

impossible since so many statutes and court rules should be followed by the panel and the 

advocates in the case. Finally, costs, too, are an issue. 

 In lieu of hearings, a shortcut for HAL cases (involving employment discrimination) 

has been developed by the Commission
10

, which generally protects potential victims of 

discrimination from lacking recourse. Still, the law as written should be followed to ensure that 

likely victims of discrimination have a right to a hearing within the SC state system as part of 

their due process under the Human Affairs Law.  

                                                           
10

 Specifically, that an HAL case otherwise ripe for a hearing will be waived to the EEOC (the Commission’s 

federal counterpart) for continued processing and an assessment by federal entities for possible trial. 



5 
 

Fortunately, while no HAL hearings (involving employment discrimination) have been 

held since approximately 1982 (as mentioned earlier), in recent years, a hearing process has 

been implemented for purposes of properly adjudicating housing discrimination matters 

pursuant to the South Carolina Fair Housing Law (FHL).  Through a strong partnership with its 

federal counterpart the United States Department of Housing and Urban Development (HUD), 

the Commission has developed resources and strategies for accomplishing its purpose in this 

area of its responsibility.  To this end, the Board of Commissioners has adeptly shifted their 

role by adopting the arduous expectations of “board panel member”. All seven members of the 

board have served on at least one panel and have received training on their duties, as well as 

the fundamentals of the laws they are to uphold through the hearing process. 

Investigators in the Commission’s Fair Housing department have access to training 

tools on presenting evidence during the required evidentiary hearing. HUD pays for and 

provides training to investigators every year so that the myriad skills involved with 

successfully completing investigative duties are accomplished. These skills include testifying 

in court, which requires the non-lawyer investigator to competently explain the legal nuances 

of discrimination to less-expert individuals, such as Commissioners or parties. 

HUD further assists the Commission by providing fixed sums for the purposes of 

litigation expenses. Though these sums rarely offer the agency total reimbursement, the 

payments certainly help offset the Commission’s initial outlay.
11

 

As will be discussed more in detail below, aligning employment investigations with 

housing investigations should provide solid ground for adjudicating cases by hearing under the 

Human Affairs Law. 

                                                           
11

 Thankfully, the law itself also provides for civil penalties, paid to the agency, which may further reimburse 

expenses the agency experiences if the final order or verdict is favorable. 



6 
 

C. Comparison of Data 

“Yesterday is not ours to recover, but tomorrow is ours to win or lose.” 

--Lyndon B. Johnson 

 The challenge before the Commission now is how to move forward in fulfilling its 

mandate in the area of HAL as it has recently done in the area of FHL. Comparing hearings 

under the Commission’s respective laws provides the most direct form of scrutiny, especially 

considering one type of hearing (housing) has been implemented while the other (employment) 

remains defunct. Yet, within that comparison, certain distinctions should be identified and 

addressed. 

1. Analysis of Commission Investigators 

The Human Affairs Law’s process faces more obstacles than does the Fair Housing 

Law process. Training for investigators on the employment side of the Commission has 

become more robust and consistent in recent years, but previously, the training appears to have 

been less frequent and did not address testifying at hearings. Supervisors within the 

employment investigation department, in conjunction with the legal department, have worked 

towards more systematic training in the last few years. Part of the new training now includes a 

brief overview of giving testimony, but this training should be refined based on feedback from 

investigators who end up testifying in hearing.  

Another concern is that (unlike in the arena of fair housing), the employment 

investigators must attempt to conciliate a matter after a determination is made but before a 

hearing may be ordered
12

. Presently, the Commission waives any ‘for cause’ cases to its 

federal equivalent, the Equal Employment Opportunity Commission, for additional processing. 

The Commission’s investigators, therefore, have not been trained to work on conciliation 

                                                           
12

 S.C. Code Regs 65-5. 
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efforts ‘post cause’, to include appropriate calculation of damages. This requirement is not 

found in the Fair Housing context, though most fair housing investigators have received 

training on conciliation and calculating damages from HUD. 

Finally, the lifespan of an employment investigator’s career at the Commission has 

sharply declined in recent years. In October 2017, the average tenure for an investigator was 

one year and five months. Contrastingly, the average tenure for a fair housing investigator at 

that time was approximately six years. In order to encourage institutional knowledge and to 

prevent wasted resources on training in employment, the Commission must continue to 

implement novel ways of retaining staff. Thankfully, this is being addressed by management 

and the average tenure of investigators has begun to increase over the last year.  

2. Board Member Education and Burnout 

Orientation training for new Commissioners lasts several hours and covers a multitude 

of topics, including an overview of prohibited acts in the Human Affairs Law. This training is 

generally completed for any new board member within a few months of their appointment and 

confirmation. Once trained, board members begin attending quarterly board meetings. At 

meetings, the board is presented with information regarding the day-to-day operations of the 

Commission, such as finance reports, staffing changes, and legal updates. Prior to 2016, there 

was not an emphasis on basic legal concepts in either fair housing or employment 

discrimination. In implementing housing hearings, though, this changed, and the board began 

receiving training on concepts such as disability accommodations, retaliation, and familial 

status violations. The Commissioners would need to be similarly trained on basic employment 

discrimination concepts in order to make the hearing process a success. 
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Additionally, Board Members at the Commission regularly surpass their statutory terms 

for holding their position, because new appointments have been made infrequently in the last 

two decades. Moreover, currently two of the nine positions on the Board remain vacant. In any 

employment hearing, a supervisory commissioner must refer an order for hearing to the 

Chairman, who then assigns the panel of three additional commission members. Therefore, in 

any matter for hearing, four or five Commissioners are required to be involved. Hearings, like 

trials, may last days depending on the complexity of the matter. For Board Members who 

remain in the workforce, these hearings become quite challenging and burdensome to schedule, 

and sometimes may be pushed months from the date the investigation ended. To help alleviate 

the burden of scheduling, vacancies should be filled. 

3. Monetary Resources and the Legal Department 

The Equal Employment Opportunity Commission does not provide additional funding 

for the purposes of holding a hearing or litigating a matter in circuit court. As such, any 

litigation undertaken by the legal department must be funded through state appropriations. The 

daunting expense of a hearing has certainly become an obstacle for proceeding, since the 

Commission would bear the burden, not only of prosecuting the case on behalf of the victim, 

but also in administering the procedural aspects of the hearing in the same manner as a court.  

This type of structure is not completely unusual within the state. The South Carolina 

Department of Labor, Licensing, and Regulation, (“LLR”) for example, will both prosecute 

matters against a purported violator while also having the relevant licensing board order relief 

for or against the accused licensee. Upon review of LLR’s processes, the Commission 

determined that at least three attorneys must be employed for properly managing a hearing
13

. 

                                                           
13

 The Agency Head had previously determined a need for three attorneys at the Commission, in light of other 

agency requirements, but the hearing process further necessitates three attorney positions. 
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Hearings are to be held as expeditiously and inexpensively as possible. Further, the 

Commission’s best practices include have one attorney prosecute a matter (with the assistance 

of the investigator) and another attorney to advise and consult with the panel adjudicating the 

hearing in order to appropriately rule on motions, evidentiary issues, and to draft Orders in line 

with the panel’s rulings. The third attorney serves as a back-up to either position, should one 

attorney require protracted protected leave or should a vacancy occur in staffing for an 

extended period
14

. Aside from the existence of a third attorney, other expectations apply to the 

participation of Commission attorneys from an ethical perspective, which should be well 

thought out prior to having a hearing take place
15

.  

D. Implementation Plan 

“Where you see wrong or inequality or injustice, speak out, because this is your country. 

This is your democracy. Make it. Protect it. Pass it on.”   

--Justice Thurgood Marshall 

The South Carolina Human Affairs Commission was created to contribute to a more 

just and equitable society, to protect and pass on our state’s highest ideals. This paper is an 

attempt to focus on the challenges and possible solutions to help the Commission achieve those 

objectives. As with the previous section comparing data, the process for implementation should 

be analyzed by addressing the various stakeholders within the Commission that must commit 

to advancing “for cause” hearings. Once each group has taken the action steps needed to 

                                                           
14

 Due to regulations and requirements of hiring attorneys for the state through the Attorney General’s office, 

onboarding a new attorney can take up to three months or longer. This delay has and would cause serious efficiency 

issues for the state, as well as for the Aggrieved Parties whom the Commission serves.  
15

 As part of the research for the project, the Commission obtained an Attorney General Opinion dated March 23, 

2018, related to, in general, appeals from a Board Order by a Commission attorney. Furthermore, the Commission 

attorneys sought guidance from the South Carolina Bar Ethics Committee in an effort to avoid any ethical obstacles 

that may arise as the hearing process develops. See Appendix A and B, respectively. 
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complete objective for holding hearings, then a standard operating procedure may be 

implemented. 

1. Commission Investigators’ Training and Tenure  

A full training module should be developed for current and new employment 

investigators, with assistance from investigators, their supervisors, legal, and the housing 

division. Clearly, this training curriculum would serve a greater purpose than the singular goal 

of testifying at hearings, but arguably, systematic training would engender greater confidence 

within the rank and file members of the department. Once created and implemented, the 

training should be periodically reviewed and updated. 

As lofty as the goal associated with training may seem, increasing average tenure will 

likely be harder to attain. Exit interviews indicated that employment investigators leave for 

high pay and less stressful workloads. Significant pay increases would require a substantial 

budget increase for the Commission. Workload objectives are calculated based on the 

Commission’s contract with the EEOC’s each year. Neither pay nor workload is likely to 

change in the coming years. However, to make the positions more appealing, the Commission 

recently began to offer adjusted work schedules to high performers, as well as telecommuting 

privileges. These small changes have improved morale, based on survey results from October 

2018
16

. Additionally, fewer investigators left in calendar year 2018 than in 2017. Other 

improvements are also being developed, such as hiring an administrative employee to alleviate 

certain processing hurdles that purportedly take up too much time for the investigators 

themselves. Ultimately, though, if the objective of holding successful hearings is to come to 

fruition, the Commission must hire and retain competent, confident investigators who can 

provide testimony at the proceeding.  

                                                           
16

 See Appendix C. 
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2. Board Member Assistance 

Akin to the training modules that should be developed for employment investigators, 

training for board members should be more comprehensive and systematic. No new board 

members have been appointment to the Commission since the housing hearing training was 

given in 2016 and 2017. Yet, any new appointee will need to be apprised of the hearing 

process in housing and employment alike.  

Board Members should also be able to rely on the term limits in the law for 

understanding the length of their appointments and expected contribution. In order to 

accomplish this objective, the Commission will need to work with appropriate personnel in 

state government (outside of the Commission) who are able and willing to assist with 

appointing new Commissioners. Concerted efforts to appoint, train and retain a full slate of 

Commissioners should be undertaken immediately. 

3. Covering Costs and Applying the Law 

Since the Commission does not receive additional federal funding for employment 

hearings, the Commission will either need to seek additional funding through the state 

appropriations process, or may want to push for legislation that would allow the Commission 

to recover costs from offending discriminators, when appropriate. This would mirror the fair 

housing process, which provides for civil penalty awards to the Commission.  

 Thankfully, because of housing hearings, the legal department has been able to 

redistribute duties and objectives so that each respective attorney is ethically managing his or 

her responsibilities during the hearing process. Many resources helped the department develop 

a practice for properly engaging in these complicated actions and advising other Commission 

agents on how to do the same. Still, a manual or formal guidance should be drafted to give the 
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lawyers, paralegal, investigators, and parties a better understanding of the internal 

machinations that lead up to and take place during a hearing. The Commission also may need 

to request additional opinions from the Office of the Attorney General so that continued 

developments of processes are aligned with his objectives. 

E. Evaluation Method 

“Character cannot be developed in ease and quiet. Only through experience of trial and 

suffering can the soul be strengthened, ambition inspired, and success achieved.” 

--Helen Keller 

Any human endeavor to live responsibly in the world requires effort, commitment and 

resiliency. It is as true for entities such as the Human Affairs Commission as it is for 

individuals. Together, those who undertake its mission strive for success.  

The clearest indicator of success will be reflected by victories of the Commission in 

prosecuting cases successfully, as well as by the Commission panels’ successes in issuing 

Orders that are not overturned on appeal. In other words, cases should only be taken to a 

hearing if they will be successfully prosecuted, and a panel should only find in favor of the 

Commission when the evidence supports a favorable finding. The Commission should also 

solicit feedback from attorneys who pursue cases the Commission dismisses. Any successfully 

litigated state or federal court case against a state agency on discrimination claims would 

potentially be a matter the Commission should have heard before a panel instead. Attorneys at 

the Commission should also evaluate their individual success based on awards, settlements, 

disciplinary or malpractice actions, and satisfaction of the client. 

Hopefully, the staff’s increased effort towards holding hearings will not hinder or 

setback productivity in other areas, such as meeting the annual EEOC contract of case 
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production. Also, minimizing turnover should correspond to the success of training and 

hearings, since the investigators will likely feel more connection to the parties they are 

investigating. Continuing to solicit feedback through surveys to the investigators will offer 

additional insight into the usefulness of training modules that are developed.  

F. Summary and Recommendations 

The Human Affairs Law is well-enforced by the Commission, with only one exception- 

holding hearings. Management and Board Members have been striving towards restoring the 

hearing process throughout the Commission for several years, though employment hearings 

under the Human Affairs Law have not materialized yet. Training for investigators, board 

members, and attorneys, as well as a procedures manual will equip the Commission for 

managing hearings. Additionally, changes to the law itself or funding for the Commission 

would ensure that the hearing process is financially viable. In the interim, it behooves the 

Commission to maintain its staffing level and as many high-performing staff members as 

possible so that the Commission retains enough institutional and legal knowledge to work 

towards a permanent structure of adjudicating cases through panel hearings. 

“Achievement is largely the product of steadily raising one's level of aspiration and 

expectation.” 

                                                          --Jack Nicklaus  

 

 

 






















































