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11 Statutory law of the State of South Carolina 

empowers a private citizen to arrest a shop-

lifter (thief) when such citizen has seen the 

theft committed ... even though the value of 

goods stolen is less than $50 and the offense, 

therefore, is a misdemeanor and not a fe 1 ony. 11 

L.E. Simmons 
Chief of Police 
North Charleston 
South Ca ro 1 ina 
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SHOPLIFTING 

A crime that plagues police officers through

out the year, but which increases sharply at 

Christmas-time, is shoplifting. 

The thing that seems to complicate problems 

of law enforcement in this area is the added 

liklihood of lawsuits that frequently result from 

arrests for shoplifting. 

In most cases, the merchant who is victimized 

has the idea that he is less vulnerable to suit if 

a police officer obtains the arrest warrant rather 

than the owner himself or some officer or employee 

of the store. 

More questions arise about shoplifting than 

almost any other routine law enforcement problem. 
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For example, (1) Is it necessary or advisable that 

the merchant, rather than a police officer, sign 

the affidavit to obtain an arrest warrant? 

(2) When a regular police officer is moonlighting 

by pulling extra duty at a store or mall, and is 

being paid by the merchant, who is liable in a suit 

~rising out of the moonl1ghting activity ... the store, 

the officer•s personal bond, the governmental 

entity employing the officer, or all three? 

(3) May a shoplifting case be disposed of in 

magistrate•s or municipal court ... rather than in 

general sessions or county court? 

) 

-7-

SHOPLIFTING 

A STATUTORY CRIME 

The crime of •shoplifting• did not exist at 

common law, and is a distinct crime only because 

the General Assembly passed an act creating it as 

a separate crime. Section 16-13-110, 1976 Code of 

Laws of South Carolina, reads in part: 

•Any person who shall wilfully take possession 

of any goods, wares or merchandise offered for 

sale by any store or other mercantile 

establishment with the intention of coverting 

such goods, wares or merchandise to his own 

use without paying the purchase price thereof, 

shall be guilty of the offense of shoplifting 

PENAL TIES 

1st Offense: $300 or 6 months, or both, maximum. 

2nd Offense: $500 or 1 year, or both, maximum. 

3rd Offense: 1-5 years. No •fine• permitted. 
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SHOPLIFTING AND LARCENY 

•shoplifting• is stealing, and stealing is 

larceny. The General Assembly provided specifically 

in the shoplifting act that it did not intend to 

make the crime of •shoplifting• take the place of 

the common law crime of larceny. •shoplifting• is 

in addition to any crime that existed before. 

Section 16-13-130, 1976 Code, states partially: 

1 The offense created by Section 16-13-110 

(Shoplifting law) ... shall not be exclusive 

and shall be in addition to previously 

existing offenses ... • 

Facts constituting a •shoplifting• case may 

constitute grand larceny (goods of more than $50 

value) or petty larceny (goods valued at less than 

$50) also. 

D 
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CHARGES 

Although an arrest warrant may charge three 

counts (offenses), the defendant may be found 

guilty of only one: 

(1) Grand Larceny. 

(2) Shoplifting. 

(3) Petit Larceny. 

The offenses of grand larceny (ten years) and 

shoplifting (max. 1st offense $300 or 6 mo.) may be 

tried only in general sessions court or county 

court. Petit (or petty) larceny may be handled in 

magistrate•s court. 
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WHO DECIDES CHARGE? 

As with any criminal charge, it is the right 

of the State, represented by the Solicitor, County 

or City attorney, or the law enforcement agency 

involved, to make the final determination of what 

charge will finally be made. 

For example, a minor shoplifting case (under 

$50) may be disposed of as petit larceny in police 

court and police may prefer to handle it in this 

manner. The merchant might object and insist on 

'shoplifting'. In such cases, it is usually the 

best policy for the officer to discuss the matter 

with the Solicitor or the County or City attorney 

and get direction from that source. The merchant 

does not have a right to direct the prosecution, 

but the police officer should have the backing of 

the prosecutor when there is conflict in this area. 

) 
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POWER OF STORE EMPLOYEE 

TO MAKE ARREST 

State law (Section 17-13-10, 1976 Code) clearly 

gives to ~person the power to arrest a thief 

observed in the act of 'shoplifting'. That Section 

reads in part: 

'Upon ... (c) view of a larceny committed, 

any person may arrest the ... thief .... • 

The term 'larceny' includes both grand larceny 

and petit larceny. 

A published opinion of the South Carolina 

Attorney General's Office supports this view. 

Ops.Atty.Gen. 1970-71, No. 3207, p.187. 
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POWER OF LAW ENFORCEMENT 

OFFICER TO TAKE CHARGE OF THIEF 

When an officer is called to a store where a 

shoplifter has been lawfully arrested, whether the 

arrest was made by another officer or a store 

clerk or manager, the officer responding to the 

call is empowered to take custody of the prisoner 

for the purpose of transporting him to jail. 

Any officer so called should satisfy himself 

that the initial arrest was lawful. Careful 

questioning of store employees is important. 

A written report of the circumstances of the 

arrest, signed by the store employee who made 

the arrest, would do much to protect the officer 

in the event of a suit alleging false arrest. 

) 

) 
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WHO SHOULD SIGN THE AFFIDAVIT 

UPON WHICH THE WARRANT IS ISSUED? 

Technically, either the store employee or the 

police officer (upon proper information and belief) 

may sign the affidavit upon which the arrest 

warrant is issued. 

Many departments require that the store 

employee who saw the theft, or the store manager, 

sign the affidavit and obtain the arres~ warrant. 

From the point of view of the police officer, 

this is wise policy. 
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MOTEL ROOM- RIGHT TO PRIVACY 

AFTER EVICTION 

' ~ 
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MOTEL ROOM . .. RIGHT 

TO PRIVACY AFTER EVICTION 

(US v. Haddad, 558 F2d 968) 

The right of a citizen to privacy in his home, 

office, other place of business, and in motel and 

hotel rooms rented as temporary residences, is 

well established in court decisions ... many of 

which have been reviewed and discussed on the 

Crime-to-Court Series. 

Decisions of the courts have gone a step 

further and approved the warrantless search of 

motel rooms after the occupant has checked out, 

or after the room has been abandoned in some other 

I fashion. 

' The rationale of such decisions is that a 

motel room, while it is being occupied as a 

temporary place of residence, or as a temporary 

place of business, is as much entitled to the 
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constitutional protection against unreasonable 

searches and seizures as a permanent home or 

place of business. 

What is the situation, though, when the 

occupant of a motel room has not voluntarily 

checked out or otherwise voluntarily abandoned 

the room, but has been evicted therefrom against 

his will? How does this set of facts fit into 

the •right-to-privacy• picture? Such a situation 

developed recently in the Sands Hotel in Las Vegas, 

and the question we pose reached one of the Federal 

Courts of Appeal. 

Appellant was a registered guest at the Sands 

Hotel in Las Vegas, Nevada on September 27, 1976. 

That evening, in a manner which remains unclear, 

he received a pistol from Russell Angione, an 

investigator for the Clark County Public Defender. 

This pistol had traveled in interstate commerce 

from Springfield, Massachusetts to Las Vegas, Nevada, 
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in June of 1971. It is undisputed that in 1970, 

appellant had been convicted in Connecticut of four 

counts of blackmail and sentenced to serve 

concurrent terms of six to ten years imprisonment. 

That same evening, Sergeant James Palmer of 

the Sands Hotel Security was notified that appellant 

had been seen carrying a gun in the hotel. He found 

appellant in the hotel lobby at about 9:30p.m. and 

told him not to carry a gun on the hotel premises. 

Appellant admitted to having a gun in his hotel room. 

Shortly thereafter, appellant left the hotel. 

At approximately 10:00 p.m., Sergeant Dave 

Hansen of the Las Vegas Metropolitan Police 

Department, during a routine check of the casino, 

was also advised that appellant had been seen 

carrying a gun. He secured a key to appellant•s 

hotel room and met with Palmer. They went to 

appellant•s room and made a visual search of it to 

ascertain whether appellant was actually there. 
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Appellant returned to the hotel at approximately 

11:00 p.m. Bucky Harris, the assistant canino 

manager, observed him carrying what appeared to be 

a pistol stuck inside his waistband. Harris 

testified that appellant admitted to him that he 

was carrying a pistol. Harris then informed Palmer 

of these developments, and Palmer placed appellant 

under surveillance. He observed appellant enter 

the elevator and go to the fourteenth floor, 

whereon his room was located. Approximately six 

or seven minutes later, appellant returned to the 

lobby and entered the Pavilion Bar. 

Palmer then called Hansen to inform him of 

appellant's return to the hotel. When Hansen 

arrived, he and Palmer approached appellant and 

Hansen gave him a pat-down search which did not 

produce a gun. Appellant became unruly, so Hansen 

hand-cuffed him and placed him under arrest for 

disorderly conduct. 
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Hansen suggested to appellant that he leave 

town to avoid further problems. Appellant decided 

to check out of the hotel, which he did, and was 

then read a trespass warning to the effect that if 

he returned to the hotel it would be considered a 

trespass under Nev.Rev.Stat. §207.200 and he would 

be subject to arrest. Appellant also went to a 

cashier's cage where he withdrew approximately 

$13,000 which he had left there for safekeeping. 

As appellant was withdrawing his money, 

Lieutenant Charleboix of the Las Vegas Metropolitan 

Police Department arrived. Charleboix, Hansen and 

Palmer, with appellant in tow, then searched 

appellant's room for the gun without success. 

Charleboix and Hansen next drove appellant to 

a neighboring casino where appellant paid an out

standing debt. During the course of conversations 

between appellant and the police officers, appellant 

agreed to leave town. Accordingly, Charleboix and 
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Hansen took appellant to the airport where he 

purchased a ticket to Los Angeles. The officers 

escorted him through the security checkpoint and 

released him from custody. 

Meanwhile, Palmer returned to the hallway 

outside appellant's former room to look for the 

weapon. There he met the hotel maid who let him 

into the room as she entered to clean it. Palmer 

took this opportunity to search the room again, 

whereupon he found a 9mm. Smith and Wesson auto

matic pistol hidden under a bedspread. Palmer 

notified the police of his discovery, and they 

rearrested appellant at the airport. 
D 
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GROUNDS OF APPEAL 

The defendant Haddad was convicted of 

violation of a Federal statute prohibiting receipt 

by a convicted felon of a firearm that had traveled 

in interstate commerce. Claim was made that the 

warrantless search of the defendant's motel room 

after he had been involuntarily evicted was 

unlawful. Without the pistol as evidence, there 

would be no case against Haddad. 

SEARCH WAS LAWFUL ... 

RULING OF COURT 

Appellant argues· that he had reasonable 

expectation of privacy in the room. He insists 

that the involuntary relinquishment of control of 

the room did not deprive him of this interest and 

expectation. We disagree. 
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To establish standing, appellant must 

establish that he had a possessory interest in the 

hotel room sufficient to support a reasonable 

expectation of privacy. In this determination, 

we are not bound by rigid rules governing 

proprietary interests; rather, we look to the 

individual •s right to privacy. 

Appellant had no reasonable expectation of 

privacy with respect to a room from which he had 

been jU¢ti6~bly ejected. Whether his checking 

out was voluntany is irrelevant. Once ejected for 

good cause, the room reverted to the control of 

the management, and the former occupant had no 

continuing right to privacy in the room. In this 

sense, a justified ejection is no different than 

a termination of the rental period, when 11 the 

guest has completely lost the right to use the 

room and any privacy associated with it 11
• 
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The lack of an invasion of appellant•s 

privacy is even more ODvious from the facts of 

this case. When appellant checked out, he told 

Palmer that he did not want any belongings he 

might have left in the room. After this statement, 

it is difficult to imagine that appellant actually 

entertained any reasonable expectation of privacy 

with respect to the room. 

The trial court found that the appellant was 

ejected for good cause. This finding is not 

clearly erroneous. Appellant had been seen on 

several occasions carrying a gun in the hotel. 

Furthermore, when searched by the police, he 

created such a disturbance that he was arrested 

for disorderly conduct and was handcuffed. There 

also was evidence indicating that he was 

intoxicated. These facts gave the hotel just 

cause to eject him. 
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Appellant, therefore, has no actual standing 

to challenge the legality of the search which led 

to the discovery of the firearm, the receipt of 

which constitutes the heart of the offense for 

which the appellant was convicted. 
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EDITOR'S NOTEBOOK 
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EDITOR 1 S NOTEBOOK 

The South Carolina Supreme Court has ruled 

(State v. Graves, op.20509, decided September 12, 

1977) that in a DUI prosecution it must be proven 

not only that the defendant was under the wheel 

of the motor vehicle in physical control of it, 

but that the vehicle was in motion in some 

direction. Our DUI statute (Section 56-5-2930, 

1976 Code) prohibits the 1 driving 1 of a vehicle 

while under the influence ... not the 1 0peration 1 

thereof. 

The distinction between 1 driving 1 and 

1 operating 1 is material in a DUI case, said the 

court. 

In the Graves case, the defendant was found 

by a State Highway Patrolman parked alongside the 

highway under the steering wheel of his car, with 

the motor running and the car in gear. The 
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defendant was asleep. 

Upon being awakened by the Patrolman, and 

upon being told to do so, the defendant got out 

of the car. While the defendant was getting out, 

the car moved a foot or two. The officer smelled 

alcohol on the driver 1 s breath and, upon reaching 

the conclusion that the defendant was intoxicated, 

arrested him for DUI. The defendant was convicted 

in a jury trial and appealed. 

The Supreme Court reversed the conviction in 

a 3 to 2 decision, holding that mere physical 

control of a motor vehicle did not constitute 
1driving 1 it within the meaning of the DUI statute. 

Although the car did nove a short distance 

when the defendant got from beneath the steering 

wheel, as he was ordered to do by the officer, 

such movement was not intended by the defendant, 

was accidental, and was only incidental to his 
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efforts to comply with the officer's instruction. 

Thus, it did not constitute 'driving' the vehicle. 

Some states, said the court, prohibit 

'operation' of a vehicle in their DUI statutes, 

while ours speaks of 'driving' only. 

The gist of the Court's ruling in Graves is 

contained in this paragraph of the opinion: 

"We now hold that within the meaning of 

Section 56-5-2930 (DUI statute), the 

word 'drive' requires the vehicle to be 

in motion to constitute the offense. 

This requirement may be met by either 

direct or circumstantial evidence." 

TOPICS FOR DISCUSSION 
ON CRIME-TO-COURT 

TELEVISION PROGRAM 

(1) Discuss the proper methods for approach to a 
residence where a burglary may be in progress, 
number of officers assigned, and the response 
and positions of officers. 

(2) What are the possible methods for handling a 
neighbor keeping in mind their personal 
safety and the information they may possess? 

(3) How should the officers check the windows and 
the doors of a residence? 

(4) When whould entry to a residence be made? 
Discuss the department policy and police 
procedure. 
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