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11 The reason a 1 aw enforcement officer is 

permitted to make a 1 frisk 1 or 1 Weapons 1 

search of a suspect in some circumstances 

was well-phrased by Justice Harlan in 

these memorable words: 

11 There is no reason why an officer, 

rightfully but forcibly confronting a 

person suspected of a serious crime, 

should have to ask one question and take 

the risk that the answer might be a bullet. 11 

-4-
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THE TERRY SEARCH 
... A PROTECTIVE MEASURE 
(Terry v. Ohio, 392 US 1) 

On June 10, 1967, the United States Supreme 

Court approved a protective procedure that can be 

used by law enforcement officers to protect them

selves (and others) against sudden attack by the 

subject of an investigation- particularly, a 

subject involved in a routine investigatory inquiry. 

The decision was entitled Terry v. Ohio. 

Terry involves the matter of confrontation on 

the street between the citizen and the policeman 

investigating suspicious circumstances. The case 

does not consider the subject of 'probable cause' 

that a crime was being committed or was about to 

be committed. 
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A veteran detective of the Cleveland PO was 

observing persons in a downtown area of the City. 

His interest was aroused by two men later 

identified as Chilton and Terry, who seemed to 

be 'casing' a store preparatory to a holdup. 

They walked past the store on half a dozen occasions, 

separately, pausing to look in briefly each time, 

and conferred together after each 'pass-by'. 

At one point, Chilton and Terry conferred with a 

third man, later identified as Katz. Katz left, 

and Chilton and Terry continued their apparent 

'casing' of the store for another 10 to 12 minutes. 

They then departed the sce~e and walked in the 

direction Katz had taken. They soon joined Katz 

and the three engaged in conversation. 

At this point, the Detective (Martin McFaddin) 

decided that it was his duty to make a routine 

investigation of the situation. He had no information 

about any of the subjects, nor any '~' or other 
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information that a robbery was planned. He acted 

on suspicion alone, but it was more than 'bare 

suspicion'. It was a 'substantial suspicion' 

based on his observation of what appeared to him 

to have been a typical 'casing' operation- conducted 

methodically over a relatively long period of time

preparatory to a probable armed robbery attempt. 

McFaddin approached the three suspects, 

identified himself, and inquired as to their names. 

He received a mumbled, unsatisfactory response and 

decided the three might well be armed. He grabbed 

Terry, spun him around, and proceeded to conduct a 

swift 'pat-down'. Feeling what appeared to be a , 
pistol in Terry's inside overcoat pocket, but being 

unable to get it out, McFaddin ordered all three 

into the store they were facing. Inside, a pistol 

was found in Terry • s overcoat and another in 

Chilton's overcoat. Nothing was found on Katz. 

-8-

Terry and Chilton were convicted of unlawful 

possession of pistols. Both appealed on the 

ground that Detective McFaddin had no probable 

cause to believe they possessed pistols, and, since 

they were not under arrest, there was no lawful 

cause to search them. The Supreme Court of the 

United States agreed to hear their appeal, 

recognizing that the case presented to the Court 

squarely for the first time the question of the 

"power of the police to 'stop and frisk' suspicious 

persons". 

Holding that Detective McFaddin's 'frisk' 

search in the circumstances was reasonable (and, 

therefore, lawful), and affirming Terry's conviction 

(Chilton died pending appeal), the Court said: 



-9-

11 Unquestionably petitioner (Terry) was 

entitled to the protection of the Fourth 

Amendment (against unreasonable searches 

of his person) as he walked down the 

street of Cleveland.'' 

But, the Court went on to say, 

11 What the Constitution forbids is not a 11 

searches and seizures, but unreasonable 

searches and seizures. 11 (Emphasis added.) 

11 The question (to be decided) is whether 

in all the circumstances of this on-the

street encounter, his (Terry's) right to 

personal security was violated by an 

unreasonable search and seizure. 11 

The Court gave several reasons for holding that 

Detective McFaddin's 'frisk' search of Terry was law

ful: 

-10-

(1) McFaddin had observed Terry and his companions 

acting in a manner he took to be a preface to 

a 'stick-up'. 

NOTE: It is important that McFaddin did not 

act on 'bare suspicion' or 'mere suspicion'. 

The suspects had walked past the store on six 

occasions each, had conferred after each 'pass-by'. 

then conferred with Katz, a third party- and, after 

all that, had again taken up the casing operation 

for 10-12 minutes more. These were facts 

supporting 'substantial suspicion' that an armed 

robbery was being planned. 

(2) Having 'substantial suspicion', it then 

became McFaddin's right and duty as a law 

enforcement officer to investigate the 

situation. 
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(3) Since there were reasonable grounds to suspect 

the planning of an armed robbery, it was 

reasonable for McFaddin to suspect that the 

subjects were armed- and a danger to his 

safety during the investigation. He was, 

therefore, justified in conducting a 1 frisk 1 

search for weapons. 

The Supreme Court stated with emphasis that the 

manner in which a 1 frisk 1 search is conducted is --
important in judging its 1 ega 1 ity, 20 Led 2d at p. 910, 

adding: 

11 The scope of the search in this case (Terry) 
I 

presents no serious problem in light of 

these standards. 11 

Detective McFaddin 1 s search was described by 

the court (with approval) thusly: 

) 
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11 0fficer McFaddin patted down the outer 

clothing of petitioner (Terry) and his two 

companions. He did not place his hands in 

their pockets or under the outer surface of 

their garments until he had felt weapons, 

and then he merely reached for and removed 

the guns. He never did invade Katz 1 person 

beyond the outer surfaces of his clothes, 

since he discovered nothing in his pat-down 

which might have been a weapon. Officer 

McFaddin confined his search strictly to 

what was minimally necessary to learn whether 

the men were armed and to disarm them once 

he discovered the weapons. He did not conduct 

a general exploratory search for whatever 

evidence of criminal activity he might find. 11 
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Justice Harlan in a separate opinion in the 

Terry case recorded these words as reasons for the 

necessity of a •frisk• search by an officer-words 

that have been quoted often since 1968: 

11 There is no reason why an officer, rightfully 

but forcibly confronting a person suspected 

of a serious crime, should have to ask one 

question and take the risk that the answer 

might be a bullet. 11 

Finally, it is of equal importance with all 

the foregoing that every law enforcement officer 

be trained in and know thoroughly proper procedures 

in conducting the frisk search. If the officer 

exposes himself to unnecessary risk in the manner 

in which he goes about this duty, he or she might 

better not have attempted the search at all. 

-14-
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THE ANONYMOUS TIP 
... SOME LEGAL PROBLEMS 

(United States v. Patterson, 554 F2d 852) 

The anonymous '!i£' has been a valuable source 

of information for law enforcement officers from 

early times ... and it still holds its place, 

probably because human nature in many cases seems 

to dictate that neighbor inform on neighbor if it 

can be done without the informer becoming personally 

'involved' or becoming the probable target of 

retribution. 

Many serious crimes have been discovered in 

the first instance, or sol,ved, by information 

surreptitiously given to the police by nosy 

neighbors, jealous wives or girlfriends, rival 

criminals, or others, who, for one reason or 

another, did not want their identities known. 
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The problem that faces every law enforcement 

officer when he receives such a '!i£' is to 

determine, sometimes without too much time for 

reflection or inquiry, exactly what his course of 

action should be in the particular circumstances 

facing him or her at that particular time. 

There is no convenient 'rule-of-thumb' that 

can be applied to all cases. 

The personal protection given to every citizen 

of the United States from 'unreasonable' searches 

or seizures by the Constitution of the United States 

necessitates careful and expert analysis of that 

next course of action. 

Within recent ~onths, the State Police of 

Missouri and an agent of the Federal Bureau of 

Investigation were faced with an 'anonymous tip' 

situation involving legal problems that reached the 

United States Court of Appeals in Saint Louis. 
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THE FACTS 

On September 27, 1976, a black female entered 

the Roosevelt Federal Savings and Loan Association 

in Jennings, Missouri and, at gun point, presented 

the teller with a paper bag and note which read: 

11 This is a stick-up. Put the money in the bag. 

Don't panick (sic) and no one will get hurt. 11 

After the teller triggered an alarm the .would-be 

robber exited the bank. At trial, two government 

witnesses who observed the incident identified 

Ms. Patterson as the person who attempted to rob 

the savings and loan association. 

The revolver and jacket were seized under 

the following circumstances. On the evening of 

the robbery, the state police received a tip from 

an anonymous informant that Ms. Patterson was the 

person who attempted the robbery. The informant 

identified Ms. Patterson's place of residence in 

8 

f 

• I 

~ 
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Berkeley, Missouri. The state police and Agent 

Symonds of the FBI went to the appellant's 

residence the next morning. The officers knocked 

on the door and encountered William Patterson, the 

appellant's husband. The officers displayed a 

bank surveillance photo of the robber to Mr. 

Patterson and Agent Symonds requested to talk to 

Ms. Patterson about the attempted robbery. 

Mr. Patterson stated that his wife was not home, 

but he agreed to allow the officers to come in and 

discuss the incident. One of the state detectives 

then asked Mr. Patterson whether there were any 

firearms in the house. Patterson admitted he had 

a gun and led the officers to a closet in a rear 

bedroom where he pointed out the .22 caliber 

revolver which was seized. Contemporaneously, one 

of the detectives saw a beige vinyl jacket on the 

other side of the closet. The surveillance photo 

indicated that the jacket in the closet was 

identical to the jacket worn by the attempted robber. 
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Mr. Patterson was requested to open the other side 

of the closet, which he did, and the jacket was 

seized. Ms. Patterson was arrested approximately 

two hours later when she came home. 

SEIZURE OF THE JACKET 

Seizure of the vinyl jacket (with the 

identifiable ink spot) was clearly lawful for 

several reasons: 

The officers had a right to be where they 

were when they saw the jacket. They had 

been invited there by the suspect 1 S husband, 

who was a co-tenant. 

An accurate description of the jacket had 

been obtained from witnesses and the bank 

surveillance photo. 

The jacket was in plain sight. No consent 

was needed to make a lawful seizure. 

-20-

FAILURE TO OBTAIN 
ARREST OR SEARCH WARRANT 

Ruling on whether or not the officers were 

justified in entering the suspect 1 s home and 

inquiring about the gun (as well as other facts), 

the Court said: 

11 Mr. Patterson (husband of the suspect) 

indisputably had common authority over the 

home, bedroom and closet wherein the revolver 

and jacket were found. Mr. Patterson himself 

testified that he led the agents to a bedroom 

closet shared by the defendant and her husband, 

and assisted in gathering the incriminating 

evidence. 

11 The consent of one who possesses common 

authority over the premises or effects is 

valid as against the absent, non-consenting 
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person with whom that authority is shared. 

"Consent must be 'voluntary' and the 

prosecution has the burden of approving 

voluntariness. Schneckloth v. Bustamante, 

412 us 218, II 

Conviction was affirmed. 

-22-
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INVENTORY SEARCH OF VEHICLE 
... A NEW LIMITATION 

(US v. Edwards, 554 F2d 1331) 

An inventory search of an impounded vehicle by 

law enforcement officers, including the unlocking 

of the vehicle itself, glove compartment, and trunk, 

has been approved by the United States Supreme Court 

for the purposes of protecting valuables in the 

vehicle and of protecting the officers themselves 

against false claims of misappropriated property. 

See South Dakota v. Opperman, 428 US 367, discussed 

and illustrated in an earlier Crime-to-Court ETV 

program and its accompanying 'Police Officer's Hand-

book'. 

Now, a Federal Court of Appeals (5th Circuit, 

sitting in New Orleans) has ruled that an inventory 

search of an impounded vehicle has its limitations, 

and that a search that goes beyond the permitted 

scope is unlawful and can result in lost cases. 
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FACTS LEADING TO THE SEARCH 

"On May 1, 1974 police officer M.L. Williams 

received a call to a government housing project in 

Atlanta's west end. He arrived at the address and 

spoke to Mary McVickers, family service officer of 

the large apartment complex. She gave Williams a 

description of three persons who had allegedly 

been stealing checks from mail boxes: two black 

females with afro hair styles, one wearing a white 

blouse and orange pants, the other wearing a white 

blouse and blue pants; and one black male with the 

"supper fly" look, i.e., hair combed down rather 

than in an afro. McVickers also described a white-

over-maroon Cadillac. 

"Williams made no effort to determine the 

basis for the conclusion that the described persons 

had been stealing checks. McVickers said some 

tenants had called the office complaining about 
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checks being stolen and providing the descriptions. 

Williams did not determine, from the tenants them

selves or even from McVickers, whether any tenant 

had claimed to have seen the persons steal checks 

or engage in any other suspicious activity. For 

all that Williams ascertained, the tenant reports 

could have been based on a failure of government 

checks to arrive on the usual day, thus arousing 

a groundless suspicion of theft, coupled with 

unfamiliarity with or dislike for the three 

described persons. In addition, Williams did not 

ascertain why anyone connected the Cadillac with 

the thefts. 

11 After patrolling the area for a short period, 

Williams located a Cadillac fitting the description 

parked on a nearby street. Appellant Edwards, a 

black male with the superfly look, was sitting in 

the driver 1 s seat. A black woman wearing a white 

blouse and orange pants was walking nearby. 

-26-

Williams approached Edwards and sent fellow officer 

S.M. Shaw to speak to the woman. 

11 As Williams approached the Cadillac, he saw 

Edwards bend down as if to place something on the 

floor. Williams asked Edwards for identification, 

but Edwards denied having any. When asked 

specifically about a driver 1
S license, Edwards said 

that he had none and that he was not driving. 

Rather, said Edwards, he was merely awaiting his 

brother. 

11 Shaw returned and reported to Williams that 

speaking to the woman had 11 proved negative 11
• The 

woman denied knowing Edwards. Edwards also denied 

knowing the woman. 

11 Williams requested and received permission 

from Edwards to search the car. Edwards got out 

of the car while Williams leaned in the open door 

and looked around. Williams found nothing. 
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11 At that point Williams and Shaw left Edwards 

and separated from one another. Shaw removed his 

shirt in an effort to avoid attracting attention to 

its light color and used binoculars to monitor 

activities at the apartment complex. Shaw was 

unable to observe any thefts from mail boxes, and 

after ten minutes he and Williams rejoined one 

another. Shaw related to Williams that he had 

observed Edwards speaking to the woman whom he had 

earlier denied knowing, and that Edwards had been 

driving the Cadillac. Williams left to find 

Edwards while Shaw pursued the woman. 

11 Williams located the Cadillac backing out of 

a nearby driveway. When the Cadillac began to go 

forward, Williams used his flashing lights to stop 

the car. Edwards was driving, and Williams arrested 

him for driving without a license. Williams placed 

Edwards in the back seat of the patrol car. Shortly 

thereafter Shaw arrived with the woman in the back 

of his patrol car. Williams and Shaw searched the 
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Cadillac exhaustively. They searched the trunk and 

the glove compartment. Beneath the over-lapping 

carpet in the space between the driver 1 s seat and 

the door, the officers found two checks that proved 

to be s to 1 en from the rna i 1 s. 11 
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WHY THE OFFICERS DID NOT 
HAVE PROBABLE CAUSE TO 

JUSTIFY THE VEHICLE SEARCH 

11 The government first attempts to support the 

search on the theory that there was probable cause 

coupled with exigent circumstances. Probable 

cause exists only when the facts and circumstances 

within the officers' personal knowledge and of 

which they have reasonably trustworthy information 

are sufficient in themselves to warrant a person of 

reasonable caution in the belief that an offense 

has been or is being committed. We find an absence 

of probable cause. 

11 The key to the probable cause issue is the 

impact of the original report that the three 

described persons were involved in stealing checks. 

Had Williams presented an affidavit to a magistrate 

recounting only that his informant, Ms. McVickers, 

believed that the described persons had been 

stealing checks, it is inconceivable that the 
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magistrate would have issued a warrant either to 

arrest the described persons or to search the 

Cadillac. The informant's bare conclusion that 

criminal activity was afoot fell far short of the 

probable cause threshold. The inadequacy of the tip 

to support a warrant necessarily indicates that it 

will not support a warrantless search; some showing 

of 11 the underlying circumstances~~ is as cruical in 

the latter situation as in the former. Because 

Williams neither identified the persons who had 

allegedly made the reports nor determined the reasons 

why they suspected the described persons of stealing 

checks, we do not believe that Williams had 

reasonable grounds to conclude that the described 

persons had in fact been engaged in theft. 

Williams knew only that somebody, for some reason, 

thought that they may have committed a crime. 11 
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WAS THE SEARCH LAWFUL 
AS AN INVENTORY SEARCH? 

11 Inventory searches, 1 ike other exceptions to 

the warrant requirement, must extend no further 

than the exigency that fostered their creation. 

In this case the search exceeded those limits and 

was invalid. 

11 ln a 5-4 decision, the Supreme Court upheld 

the inventory search theory in South Dakota v. 

Oppenman. The Court made clear that when officers 

lawfully impound a vehicle in the regular course 

of their duties, the Constitution allows them to 

search the vehicle if to do so accords with their 

routine procedures. In the case at bar Edwards 

does not contend that impounding his car was a 

pretext to support the search or that the officers 

departed their routine procedures. The officers 

were entitled to conduct an inventory search. 

-32-

11 A constitutionally permissible inventory 

search, however, is not what the officers conducted. 

Inventory searches are valid only because they may 

attain three goals. They may protect the car 

owner's property while it remains in police custody, 

they may protect the police against disputes over 

lost or stolen property, and they may protect the 

police from danger. To be constitutionally 

permissible, an inventory search must be no more 

intrusive than necessary to respond to these goals 

alone. 

11 The search of Edwards's vehicle fails in this 

regard. This was not an inventory; it was an 

exploratory search. The inventory rationale 

simply does not permit a sweeping, unbounded search 

of a vehicle. The automobile may be the cosmos for 

an inventory search, but the fourth amendment gives 

no sanction to satellitic invasions. Justice Powell, 

whose fifth vote was crucial to the outcome of 

Oppenman, emphasized the limitations on inventory 
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searches in his concurrence. He noted, 

(T)he unrestrained search of an automobile 

and its contents would constitute a serious 

intrusion upon the privacy of the individual 

in many circumstances. But such a search is 

not at issue in this case .... Upholding 

searches of this type provides no general 

1 i cense for the po 1 ice to examine a 11 the 

contents of such automobiles. 

11 The practice upheld in Oppe.Jtma.n. consisted of 

surveying the car's exterior for damage and its 

interior for valuables. Thus the search responded 

to the approved goals of protecting valuables and 

protecting the police from false claims. 

''In contrast, the practice at issue in the 

case at bar is much broader. The police found no 

valuables in the cabin or glove compartment, but 

the absence of valuables in need of protection did 

not slow their momentum. They searched the trunk 
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and painstakingly examined the vehicle's crevices, 

failing to remove the rear seats only because they 

were nonremovable. Finally, they looked beneath 

the vehicle's carpeting, hardly a likely place for 

valuables or instruments posing a threat to the 

police during detention of the car. In sum, this 

search, especially the segment that yielded the 

checks beneath the carpeting, did not respond to 

the legitimate goals of a constitutionally valid 

inventory search. Even the right to inventory 

would not justify ripping an automobile apart. '' 

Conviction was reversed on the ground that 

the search of the impounded vehicle went beyond 

the scope of a permitted 'inventory search'. 
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