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11 A 1 aw enforcement officer has a right 

and duty to seize contraband in plain 

sight without a warrant, but only if 

he has the right to be where he makes 

the observation. 11 

Julius H. Baggett 
State Circuit Judge 
11th Judicial Circuit 
(Embracing Lexington, 
Edgefield, Saluda and 
McCormick Counties of 
South Carolina) 
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ARREST ... JAILING BEFORE 
BEING TAKEN TO ~AGISTRATE 
(State v. Lee, 246 SC 311) 

It is often the little questions that presist 

the longest and give the most trouble. For 

example, the South Carolina Code of Laws states 

that when a person is arrested, he must be taken 

before a magistrate •forthwith• to be dealt with 

according to law. 

In addition, every arrest warrant requires 

that the person arrested by virtue of the warrant 

be brought before the magistrate who issued the 

warrant. 

Does this mean that when a person is arrested 

by a law enforcement officer, with or without a 

warrant, that the person arrested should be 

carried before a magistrate before being placed 

in jail? 

')\ 

) 
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The South Carolina Supreme Court has answered 

this question sometime ago. 

HOW THE CASE STARTED 

Sgt. Bennett and Patrolman Freeman, of the 

South Carolina Highway Patrol, stopped the accused 

on a highway in Sumter County, inferentially about 

seventeen miles from the City of Sumter, at about 

10:30 p.m., as a result of the manner in which 

accused was driving his automobile. Upon accused 

being stopped, he, at the request of the patrolmen 

got out of his car, walked to the rear thereof, and 

engaged in a conversation, apparently of some 

length, with the patrolmen, following which the 

patrolmen concluded that accused was sufficiently 

intoxicated to justify a charge of driving under 

the influence of intoxicating liquor. Thereupon, 

Patrolman Freeman drove accused•s car, with accused, 

riding therein, to the Sumter County jail, Sgt. 

Bennett driving the patrol car to the same destination. 
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In the course of the journey to the jail, 

accused and Patrolman Freeman engaged in friendly 

conversation. Upon arrival at the jail the parties 

were wet by a patrolman by the name of Reeves who 

through limited questioning obtained certain 

information from accused before he was locked in 

a cell. Patrolman Reeves did not testify and the 

record does not show what questions were addressed 

to accused by Patrolman Reeves nor the answers 

given thereto. What part, if any, of the 

conversation between Reeves and accused was heard 

by either Freeman or Bennett does not clearly 

appear in the record. 

) 
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THE TRIAL 

At the trial the accused was represented by 

retained counsel. He admitted that he had consumed 

two beers and one highball over a period of several 

hours preceding his arrest and was in the process 

of drinking his second highball as he rode along 

the highway just before being apprehended. At the 

time of the arrest, the highball glass with ice 

cubes and some of the remaining liquid was on the 

seat of the car by accused, apparently in plain 

view. This glass was introduced in evidence without 

objection. 

In the course of the trial Sgt. Bennett and 

Patrolman Freeman, either or both, testified to 

several statements made by the accused on the 

evening of his arrest. One was to the effect that 

he had had nine beers and five highballs. Another 

was that he was glad that he was arrested and taken 

off the road before he killed himself or someone else. 
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Another statement was to the effect that accused 

had consumed the whiskey from a half pint bottle 

which contained only a small amount at the time 

of arrest, which bottle was then under the seat 

of defendant 1 S automobile. 

At the trial counsel for accused objected to 

the admission into evidence of the several statements 

made by the accused solely on the ground that the 

defendant had not been warned that such might be 

used against him. Counsel objected to the 

introduction into evidence of the partially 

consumed bottle of whiskey on the ground that the 

same was obtained as the result of an illegal search 

and seizure. Both objections were overruled. 
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SUPREME COURT 1 S RULING 
ON STATEMENTS OF DEFENDANT 

The record contains nothing to even remotely 

indicate that any admissions or statements made by 

the accused were the result of even intensive 

questioning, let alone coercion, in violation of 

accused 1 s constitutional rights. The record does 

not clearly show whether the several statements 

admittedly made by the accused were made 

immediately prior to or at the time of his arrest, 

in the course of his journey to the jail, or upon 

arrival at that destination. Moreover, the record 

does not even show which of his stat'ements, if any, 

were in response to routine questioning, as opposed 

to being purely voluntary spontaneous statements 

on the part of the accused. We know of no case 

holding that a highway patrolman is required to 

warn a traffic violator as to his constitutional 

rights before engaging in a routine conversation 

with such violator. Neither do we know of any 

decision that has gone so far as to hold that such 
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a traffic violator must be furnished with counsel 

immediately upon arrest. 

EVIDENCE SEIZED FROM VEHICLE 

In addition, Sgt. Bennett testified that he 

had taken a half pint bottle of whiskey containing 

a small amount from under the seat of the defendant 1 S 

automobile. 

Whether or not some portion of the bottle was 

in plain view and observable without the necessity 

of a search, does not appear in the record. 

Neither does the record show whether the bottle 

was found or observed by Sgt. Bennett at the time 

and scene of the arrest or upon arrival at the jail. 

In contending that the whiskey bottle was 

obtained as the result of an unlawful search and 

seizure, respondent relies upon the case of 

Pn0ton v. United S:ta;te_~.>, 376 U.S. 364, 84 S.Ct. 

881, 11L.Ed.(2d) 777. Again, the facts of that case 
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totally distinguish it, we think, from any facts 

disclosed by the record in the instant case. 

Here the record does not even show that there was 

a search. Even if there were a search, the record 

does not show that it was not done at the time of 

and in connection with the actual arrest. Here, 

the bottle of whiskey was an implement of the offense 

for which the accused was arrested. If there were 

any facts which would, perchance, bring this case 

within the purview of the holding of the Pne~.>ton 

case, it was incumbent upon the accused to prove 

such facts and bring them to the attention of the 

magistrate. 
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DEFENDANT JAILED BEFORE BEING 

TAKEN TO MAGISTRATE 

With respect to the contention that the accused 

should have been taken immediately before a 

magistrate, there is nothing in the instant record 

to show either that the patrolmen or the jailer 

acted unreasonably or unlawfully thereabout, under 

the circumstances, nor is there anything to show 

that accused's conviction was affected in the 

slightest degree by his not being taken before a 

magistrate late at night. 

For the foregoing reasons, judgment of the 

circuit court is reversed, the conviction of the 

respondent is reinstated and affirmed. 

-14-

AC#2 WARRANTLESS SEARCH OF 
VEHICLE IN HIGH CRIME AREA 
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WARRANTLESS SEARCH 
OF VEHICLE IN HIGH CRIME AREA 

(United States V. Frisbie, 550 F2d 335) 

It is well known of course, that law 

enforcement officers may undertake search of a 

vehicle on the highway without a warrant when there 

is good reason (probable cause) to believe the 

vehicle contains contraband, or when the person in 

charge of the vehicle voluntarily consents to the 

search. 

But, what are the rights and duties of the law 

enforcement officer when he encounters a suspect 

vehicle in a high-crime area at an odd hour of the 

day when it can reasonably be guessed that unlawful 

activity might most likely take place. 

Keep in mind that the officer has no information 

by way of '!1£' or otherwise, that contraband is 

present in the suspect vehicle. He is simply faced 

with a situation in which he has encountered a 
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vehicle on the highway in an area where contraband 

is frequently seized at a time of the day when such 

unlawful activity usually takes place. 

In 1976, on a highway near the Mexican border 

in Texas, these events occurred that culminated in 

a court case in which a man caught smuggling 2900 

pounds of marijuana into the United States from 

Mexico 'walked' free because of legal defect 

involving the stop and search of a vehicle on the 

highway. 

FACTS 

On January 14, 1976, from midnight to 8:00 a. m. , 

United States Border Patrolmen Nieto and Bonner 

were stationed at a cut-off road on State Highway 

118, approximately 35 miles south of Alpine, Texas. 

Sometime between 6:30 a. m. and 7:00 a. m., they were 

notified by the radio operator at the Marfa, Texas 

Control Center that the Center had received a 
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sequential pattern of signals from sensor devices 

located on Ranch Road 170 and State Highway 118 

indicating that two vehicles were traveling east 

on Highway 170 from the area of the Mexican border 

and that one vehicle was traveling north toward 

the officers, on Highway 118. The two highways 

intersect at Study Butte immediately west of the 

westerly entrances to Big Ben National Park, about 

15 miles from the Mexican Border, and 75 miles 

from Alpine. Shortly thereafter the sensor signals 

indicated that all three vehicles were headed north 

on Highway 118. The location of these vehicles 

indicated to the officers a substantial possibility 

that they were coming from an unpatrolled river 

area to the west on Highway 170. The patrolmen also 

testified that Highway 118 was frequently used to 

transport aliens and contraband, and that the late 

evening and early morning hours were the prime 

times when these activities were conducted. 

t 
~. 

I 
'J 
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Patrolmen Bonner and Nieto stopped the first 

two northbound vehicles briefly to determine the 

citizenship of the occupants, and permitted them 

to proceed. While questioning the driver of the 

second car, they heard a third vehicle approaching. 

Nieto stepped onto Highway 118 and, with his flash

light, signaled the vehicle to stop. This proved 

to be a pickup truck with a box-type camper attached 

to the truck. While the truck was slowing down, 

Nieto noticed that it was riding low on its springs, 

and also that the driver was having difficulty 

stopping, causing the officer to believe that it 

was heavily loaded. 

Nieto shone the flashlight on the driver's 

face. The driver's appearance led Nieto to believe 

that he was of Mexican-American descent. But 

questioning the driver, Frisbie, revealed that in 

fact he was an American citizen, though not a 

resident of the vicinity. Frisbie told Nieto also 

that he did not have a key to the camper, that it 
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did not belong to him, and that no one was in it. 

Bonner then began to question Frisbie while Nieto 

walked to the back of the camper. Bonner testified 

that Frisbie appeared to be extremely nervous 

during the questioning. 

Patrolman Nieto was not able to see into the 

camper because curtains were drawn across some of 

its windows and others were blackened. Nieto lowered 

the tailgate of the camper to determine, he testified, 

whether the door was in fact locked. After lowering 

the tailgate, Nieto noticed a small amount of 

marijuana on the truck, between the tailgate and the 

camper. He then raised the tailgate to its original 

position, returned to the front of the truck, and 

arrested Frisbie. After the arrest, Bonner saw 

traces of marijuana on the rear bumper. The agents 

lowered the tailgate a second time, tried the camper 

door and found it locked. The camper and Frisbie 

were taken to the Border Patrol Station at Alpine, 

Texas. Search there of the camper turned up 2900 

pounds of marijuana. 
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WAS THE STOP LAWFUL? 

To support the initial stop of defendant 1 S 

vehicle by the border patrolmen, the government 

argues that such stop was justified by a reasonable 

suspicion on the part of the officers, that such 

vehicle was carrying illegal aliens. The officers 

based this reasonable suspicion on the following: 

the direction the vehicle was traveling, the 

likelihood that the vehicle was coming from an 

unpatrolled rivet· area, the difficulty the driver 

had in stopping the vehicle, the sparsely populated 

area where the stop occurred, their knowledge that 

local traffic did not normally travel the roads in 

question at such early hours of the morning and 

that route in question was frequently traveled by 

persons transporting illegal aliens and contraband, 

with such activity taking place primarily in the 

late evening and early morning hours . The district 

court upheld the initial stop of the vehicle 11 for 

the 1 imi ted purpose of de terming the occupant 1 s 
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citizenship". 

At the suppression hearing in the present 

case it was stipulated that the population of the 

two counties involved, Presidio and Brewster, 

totaled only 12,622 persons, that in 1975 the Big 

Bend National Park had 331,983 visitors, and that 

during the month of the search, January 1976, 

34,178 persons visited the park. The sensor devices 

revealed the direction in which the traffic was 

traveling and the sparse amount of that traffic. 

We discern nothing to indicate that the sensor 

signals being received established a reasonable 

suspicion that the vehicles in question were 

transporting illegal aliens. Our approval of a 
~ 

stop of this nature, founded upon dubious "suspicious" 

circumstances of such slight import would result in 

subjecting the thousands of tourists visiting the 

area to unreasonable detention whenever they travel 

at hours when certain routes are less frequented. 

A decision to travel such roads at less busy hours 
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should not be the difference- constitutionally 

speaking- determinative of the _right of officers 

to stop vehicles. 

The district court attached significance to 

the Border patrolmen•s observation of appellee•s 

difficulty in braking his vehicle in finding grounds 

for reasonable suspicion. This circumstance was 

entitled to noweightsince the observation occurred 

after the officer had signaled the vehicle to stop. 

An observation made after and caused by a stop 

cannot be bootstrapped into grounds for reasonable 

suspicion warranting the stop. 

The district court ruled incorrectly when it 

found the presence of grounds for reasonable 

suspicion justifying the initial stop. 

Of course the ensuing search of the camper

truck necessarily goes down with our ruling that the 

initial stop of the vehicle was unlawful. Hence this 
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opinion might well end at this point with an 

affirmance, but, even if we have reached an unsound 

conclusion with respect to the right to stop the 

vehicle the trial court's suppression of the search 

should be affirmed. It seems to us prudent to 

explore that question fully, covering all contingencies 

raised by the appeal. 

LEGALITY OF SEARCH 

The facts surrounding the search of the camper

truck are fully set out above. Nothing in those 

facts considered separately or in their totality 

supports a finding of sufficient basis to search 

the vehicle. 

Assuming arguendo the legality of the initial 

stop of the camper-truck, such a stop would allow 

the detaining officer to "question the driver and 

passengers about their citizenship and immigration 

status, and he may ask them to explain suspicious 
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c i rc urns tan ce s , but any 0 uJttheJL de;tent<.o VL oft .o eattc.h 

rru.ot be ba.oed on c.ort-Oevtt oft pftobab.te c.a.u...oe". The 

government does not argue that probable cause to 

lower the tailgate was present. Indeed, such an 

argument would be difficult to sustain. Rather, the 

United States argues that "minimal governrrent 

intrusions", Appellant's Brief, p.6, such as existed 

in this case are not unreasonable under the Fourth 

Amendment. 

The government relies on several Supreme Court 

cases for support that probable cause was not 

necessary for the lowering of the tailgate. It 

argues that "(t)he practical approach to the Fourth 

Amendment reflected in TettJttj v. Ohio, calling for a 

balancing of public and private interest responsive 

to the myriad of situations in which law enforcement 

officials and the citizenry come into contact, should 

govern this case and warrants reversal". These 

cases fail to support the holding argued upon us. 
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Certainly this "fear for one 1 S safety" 

justification for a partial search is simply not 

involved here. No further comment seems required 

as to T~y v. 0~. 

COURT 1 s RULING 

The lowering of the tailgate by Border 

Patrolman Nieto was an infringement upon appellee 1
S 

reasonable expectation of freedom from government 

intrusion, in violation of the Fourth Amendment. 

The marijuana discovered as a result of that search 

was fruit of the poisonous tree and as such not 

admissible in evidence. The district court properly 

suppressed that evidence. 

While the holding of the district court that 

the initial stop was legal was, in our view, 

incorrect, that court did not err in granting the 

motion to suppress the evidence resulting from the 

search. 

I) 
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AC#3 CONTRABAND IN PLAIN SIGHT 
RIGHT OF OFFICER TO BE 
THERE 
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CONTRABAND IN PLAIN SIGHT ... 
RIGHT OF OFFICER TO BE THERE 

(United States v. Puckett, 551 F2d 59) 

It is well established in our law that police 

officers may lawfully seize contraband in plain 

sight, but it is sometimes forgotten that this rule 

holds true only when the observing police officer 

has a right to be where he is when he makes the 

observation. 

If, for example, a vehicle has been stopped 

on the highway by police officers without lawful 

cause to make the stop, a pistol lying on the seat 

in plain sight, seen by an officer standing on the 

ground questioning the driver may not be used in 

evidence against the driver even if he is guilty 

of unlawful possession of the pistol. On the other 

hand, contraband lying in plain sight in the most 

protected place in angle-saxon law ... the home or 

other place of residence ... may be seized and used 

in evidence by an officer who is lawfully where he 

\1 
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is when he makes such observation. 

Recently, in a town in South Georgia, local 

police officers went to a motel room where it had 

been reported a subject was staying who had used a 

stolen credit card in the town. The purpose of 

their visit was to investigate the report. They 

had no search warrant or arrest warrant. 

The subject Puckett was convicted in Federal 

Court of unlawful possession of an unregistered 

sawed-off shotgun, and appealed his conviction on 

the ground that the shotgun was unlawfully seized 

and should have been suppressed as evidence. These 

are the facts leading up to seizure of the shotgun 

and the ruling of a United States Court of Appeals 

on the appeal. 

Shortly before his arrest, the defendant was 

lying on a motel room bed with the shotgun by his 

side. Local police officers approached the room to 
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investigate a report of the use of a stolen credit 

card. The district court 1 s factual findings are 

not clearly erroneous. The court decided that the 

officers first saw the gun either when they looked 

through the motel room window or when a friend of 

the defendant opened the door in response to their 

knock, enabling them to see the gun from the 

threshold. In either case, the subsequent arrest 

and seizure of the shotgun was lawful. Once they 

saw the gun lying by his side, they had probable 

cause to arrest him for illegal possession. Even 

forcible entry would have been allowed. Seizure 

of the gun was doubly justified because the weapon 

was an instrumentality of crime in plain view. 

The conviction was affirmed. 
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FLEMING 1 S NOTEBOOK! 

,, 
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FLEMING'S NOTEBOOK, Chapter 137 

PRISONS MUST FURNISH LAW LIBRARY 

The United States Supreme Court has held that 

a prison must furnish for the use of its prisoners 

an adequate law library or services of persons 

trained in the la~ to prepare and file legal papers 

for them ... otherwise the legal right of access to 

the courts would be denied. Bounds v. Smith, filed 

April 27, 1977. 

YEAR-AND-A-DAY RULE ON 
MURDER CHANGED IN NEW JERSEY 

The State of New Jersey has changed the common 

law rule that prevails in South Carolina ... that a 

victim must die within a year and a day of the 

attack if the attacker is to be charged with his 

death. In the New Jersey case the victim was shot 

and lived for 163 days. The man who shot him may be 

prosecuted for murder. State v. You.!29_, NJ, filed 

JJ 
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March 14, 1977. 

POLICE IN CONNECTICUT HAVE RIGHT 
TO COMPLAIN OUTSIDE DEPARTMENT 

A police department in Connecticut adopted a 

regulation prohibiting officers from complaining 

to outsiders about orders received from superiors 

and from seeking assistance from persons outside 

the Department relating to promotions, demotions, 

or transfers. 

Such a regulation is unconstitutional says a 

Federal Court because it unlawfully restricts 

freedom of speech and expression. Huarilak v. 

Kelley, 425 F.Supp. 626. 
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CURFEW LAW FOR JUVENILES 

The Supreme Court of Illinois has held valid 

an Illinois law making it illegal for persons under 

18 years of age to be in public places late at 

night and during early morning hours unless 

accompanied by an adult. People v. Chambers, 360 

NE 2d 55. 

30 ... EFM 

STATEWIDE LAW ENFORCEMENT TRAINING 
THROUGH TELEVISION 
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Council Members: 

J.P. Strom-Chairman 
Charles Dawley 
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Charles J. Devic 
L.E. Simmons 
Daniel R. Mcleod 

P.F. Thompson 
Dr. James A. Timmerman, Jr. 
William D. Leeke 
Dean- USC Law School (Vacant) 
James L. Anderson 
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