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"It is not necessary that a law enforcement officer have

1

proof that contraband
1

is located on the suspect premises in
order to obtain a valid search warrant,
but he must have

1

facts 1 that would lead

a reasonable person to believe the things
sought are there.

"Those facts
1

1

must be set out in writing

in the affidavit.

11

Capers G. Barr, III
State Circuit Solicitor
9th Judicial Circuit
(Embracing BerkeleyCharleston Counties)
South Carolina

Hon. Capers G. Barr, III
State Circuit Solicitor
9th Judicial Circuit
South Carolina
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KNOWN ROBBERY GANG
... SEARCH OF RESIDENCE
(United States v. Kalama, 549 F2d 594)

Not too many weeks ago, police officers of
the city of Portland, Oregon, were tipped off that
a known gang of armed robbers had rented rooms at

We hear so much about 'probable cause'

a Portland Motel.

necessary to support the search of a residence area,
FACTS OF CASE

with or without a warrant, that the meaning of the
term 'probable cause' sometimes is misinterpreted
to mean the same thing as 'proof'.

Probable cause

is more than mere suspicion, but it can be much
less than 'proof' needed to convict.

During August and September of 1975, a series
of armed robberies of taverns in northern Oregon
took place.

On September 17, 1975, appellant and

one Chris Stacona were arrested by local authorities
One element necessary to constitute

at a tavern in Portland and a key to a motel room

substantial 'probable cause' to support issuance

was found on Stacona's person.

of a search warrant, or search without a warrant

warrants were issued directing the search of the

in emergency circumstances, is that facts pointing

motel room and appellant's car.

toward guilt need to be present.

Subsequently,

Such facts need

not constitute 'proof', but they must point

The search of the motel room, Room 123 of the

reasonably to the probability of the presence of

Flamingo Motel in Portland, yielded four sawed-off

contraband.

weapons, including all those described in the
indictment.

The search of appellant's automobile

produced an automatic pistol and ammunition.
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SEARCH WARRANT VALID
CONVICTION UPHELD

On September 30, 1975, a warrant was issued
directing the search of the appellant 1 S home on
the Warm Springs Indian Reservation.

That search

yielded parts of firearms as well as tools used in
the manufacture of firearms.

During the trial, a

Probable cause to issue a search warrant is
said to exist when the facts and circumstances shown
in the affidavit would warrant a man of reasonable

government expert offered testimony linking the

caution in the belief that the items to be seized

tools and parts found in the shed to the firearms

were in the stated place.

seized from the motel.

existence of probable cause, courts are to

In determining the

interpret the supporting affidavits in a 11 Commonsense
ARGUMENT AGAINST CONVICTION

and realistic fashion 11 , and substantial deference is
to be afforded the decision of the magistrate.

On appeal appellant contends that the affidavit
upon which the search warrant of the motel room
issued did not establish probable cause.

Appellant

The affidavit recites that appellant and his
co-defendant were positively identified as

argues that the information regarding appellant 1 S

participants in eleven armed robberies which had

use and possession of the weapons was stale, and

occurred during the previous month.

also that there was not a sufficient nexus

commonsense inference from this fact is that the

11

11

Surely a

extablished between the items to be seized and the

perpetrators were likely to continue this spree and

place to be searched.

that they had retained their weapons for this
purpose.

The fact that appellant 1 S cohort had been

-9-

occupying Room 123 for three days would indicate
that the room was likely to be current "base of
operations

11

found there.

and that the weapons were 1i kely to be
Therefore, we find that there was

probable cause within the rule of the authorities
cited to support the issuance of the search warrant
in question.
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WARRANTLESS SEARCH OF VEHICLE
... BASED ON ANONYMOUS TIP
(United States v. Edmond, 548 F2d 1256)

ANONYMOUS TIP

The Jackson Michigan Police Department, in the
A tip from an unknown informer is not

early afternoon of May 9, 1975, received an

sufficient to justify issuance of a search warrant
or search of a vehicle without a warrant ... but, if
the

~~~

can be bolstered by facts observed by

pol ice officers that corroborate the

the

~~~,

situation can ripen into one of sufficient probable
cause to justify the search.

anonymous telephone call on its

11

Tip 1 ine which
11

had been in service for about a year.

The Iil?_
11

11

line was established in order for citizens to call
in, anonymously, information concerning criminal
activity.

The tip received was to the effect that

a black man, named Cleveland Williams, was driving
a green Pontiac Grand Prix automobile; that he had

Many police agencies now maintain

~~~

on which members of the general public can

1

lines
phone

in information concerning criminal activity without
getting themselves personally involved.

drugs and guns in his automobile, and was selling
drugs in the area of the Franklin Homes Housing
Project.

This was a low-cost public housing complex

located on Warwick Court, which is a dead end street.
Cleveland Williams was further described as wearing

The city of Jackson, Michigan, through its
·Police Department, maintains such a

~~~

a wide-brim hat.

line.
Detective James Conant and Officer Robert

This incident occ_urred with respect to use of
that line.

Johnson, one being white and the other black,
responded immediately to the call; they drove an
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Because of his experience with narcotic

unmarked car to the vicinity and stopped within
about 100 yards of the housing project.

offenses Detective Conant was of the view that the

They

man with the wide-brim hat was selling narcotics;

observed the area for about ten minutes, and
observed the green Pontiac Grand Prix automobile

..

however, because of the distance from which the

parked in the street in front of the housing

surveillance was conducted the officers were unable

complex, and they saw three men standing next to

to determine just what was exchanged.

the automobile, one of whom was wearing a wide-brim
After the second transaction the three subjects

hat.

spotted the officers.
They also observed two transactions conducted
by the man with the wide-brim hat.

In the first

The man with the wide-brim

hat then opened the door of his car, took out an
object which was wrapped in a white cloth, and

transaction the man with the wide-brim hat reached

transferred it to the trunk of his car.

into the automobile, took something out, and

immediately ended their surveillance and called for

handed it to the individual who had approached him.

assistance.

This individual then in turn handed something to

identified themselves, and frisked the subjects

the man with the wide-brim hat.

for weapons.

The second

The officers

They approached the three subjects,

The subjects were not armed.

transaction was identical with the first, and was

with the wide-brim hat identified himself as

conducted with another man who drove up in an

Cleveland Edmond.

The man

automobile.
The officers explained to Edmond why they were
there, but he denied involvement with drugs and guns;
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he was uncooperative and used profanity.

A crowd

DISCUSSION OF FACTS

of about forty hostile people quickly assembled, and
one woman commenced to shout and scream, and had

~

to be quited by the officers.

I'

The tip in the present case was not from a
reliable informer.

It had to be verified .

The

verification was conducted by the surveillance
by the officers.

The officers searched the inside of the car and
found nothing .

The surveillance verified the

following information furnished by the tip:

They procured a key to the trunk of

the car from Edmond, opened the trunk, and located

1) the green Grand Prix Pontiac automobile;

the snub-nosed revolver wrapped in a white cloth.

2) the black man with the wide-brim hat;

Edmond was the only person placed under arrest.

3) the man was Cleveland Edmond; (The fact that he
was identified as Cleveland Edmond, rather than

One of the three original subjects had disappeared.

as Cleveland Williams, was not material; at
Edmond was convicted of possession of a firearm

least his given name was correct.)

having been previously convicted of felony and of

4) two transactions conducted by Edmond with others,

making a false statement in his application to
purchase the pistol.

He appealed.

whereby something was passed back and forth

:l.
.}I

The sole issue in the case is whether the

between them; and
5) the suspicious conduct of Edmond after he
spotted the officers, when he opened the door

officers had probable cause to arrest Edmond and

of his automobile, took out an object wrapped

to search his automobile as incident to the arrest.

in a white cloth and transferred it to the
trunk of his car.
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Hearsay may be a basis for a search warrant.

officers to stop and frisk Edmond and the other

Where the hearsay has been verified by the

two subjects.

surveillance by the police officers there is no

v. 01-Uo' .6Up~.

This procedure was approved in

T~y

good reason why the evidence obtained in the search
should be suppressed .

Suppression leads only to

The right to be secure against unreasonable

the exclusion of reliable and relevant evidence

searches, as guaranteed by the Fourth Amendment,

which may be the only evidence available to convict

is based on the right of privacy.

a criminal of an offense which he has committed

The security of one's privacy against

against society.

arbitrary intrusion by the pol ice- which
is at the core of the Fourth Amendment-

In the present case, as in

V~p~.

is basic to a free society.

the officers

No right of privacy of Edmond's was invaded

had "reasonable grounds" to believe that the
remaining, but unverified, bit of the tip, that the

when he was conducting his transactions out in the

man with the wide-brim hat had drugs and guns with

open, on a public street, in front of a large low-

him, was true.

cost public housing project, in plain view of
anyone who desired to look.

When Edmond and the other two subjects spotted
the officers, Edmond immediately opened the door of

His transactions were

in plain view of the police officers who witnessed
them.

his car and transferred something covered with a
white cloth to the trunk of his car.

This was a

highly suspicious circumstance which caused the

Furthermore, there were exigent circumstances
which justified the search of the automobile.

-19-

It was moveable.

If it had not been searched, the

automobile could have been quickly moved and the
contraband therein, namely, the revolver removed.

It is settled that an automobile may be
searched without a warrant under circumstances that
would not justify the search of a house, provided
there is probable cause to believe that the car
contains articles that the officers are entitled
to seize.

In the present case it is our opinion that
the officers had probable cause to arrest Edmond
and to search his automobile as incident thereto.
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ELECTRONIC RECORDING OF
CRIMINAL CONVERSATIONS

the knowledge of the other party or parties to
the conversation.

There have been so many reports of unlawful
Recently, an attempt to obtain a bribe by

wiretaps and other recordings of conversations that

a Federal Government employee was nailed down

it has become somewhat of a general feeling that
all electronic recordings of conversations are
illegal.

''),,

by legitimate use of such recording procedure.

Quite to the contrary, it is a general

rule that electronic recording of conversations,

WHAT BROUGHT ABOUT THE RECORDINGS

whether conducted person-to-person or on the
telephone are lawful and admissable in evidence
when any party to the conversation has knowledge
that the conversation is being recorded and has
consented to the recording.

The defendant Iaconetti was a Quality Insurance
Specialist (Inspector) for the Federal General
Services Administration (GSA).

One of his jobs was

to inspect bidders on Government jobs to see if the
bidder was likely to be able to perform the contract.

Most of the time, such recording transactions
involve an informer or undercover agent as the
consenting party ... but, sometimes, members of the
general public pass on to law enforcement officers
1

tips 1 about unlawful activity and volunteer to

have future pertinent conversations recorded without

In February, 1975, Iaconetti was assigned to
conduct a pre-award survey of Champion Envelope
Manufacturing Company so as to assess whether Champion
was capable of performing a contract which the
company had successfully bid upon.

Iaconetti met

with Michael Lioi, President of Champion, and after

-23-

-24indicating to him during two preliminary meetings
that he had some doubt about Champion

1

S

noon of February 24, 1975, Lioi met Iaconetti as

ability

previously arranged.

fully to perform the contract, Iaconetti intimated

Appellant directed Lioi to

place the $1000 in the trunk of the government

that if Lioi would be willing to pay 1% of the

vehicle Iaconetti was driving.

contract price to him, he would assure favorable

As he closed the

trunk, appellant was arrested by FBI agents.

treatment for Champion by the upper echelon of GSA.

The tapes of the recorded conversations of

This February 10 meeting ended with Lioi stating

February 11 and 24 were introduced at trial.

that he would have to speak with his associates.
IACONETTI S DEFENSE
1

Lioi did immediately contact his business
partners Babiuk and Goldman, and later that evening,
his attorney, Stern.

The following morning,

February 11, Lioi telephoned the FBI.

On an agent

rebut the Government
1

S

advice Lioi recorded en his own equipment his
conversation with Iaconetti later that day.
During that session, Lioi agreed to pay a total of
$9800 to Iaconetti and to make an advance payment
of $1000.

Several days later, arrangements were

made for Lioi and Iaconetti to meet for the payment.
By this time, FBI agents had equipped Lioi with a
miniature recorder and transmitter.

On the after-

Iaconetti took the stand and attempted to
1

S

allegations and proof

by contending that in fact it was Lioi who had
told Iaconetti that he wished to pay him $1000
to insure Champion

1

S

receiving the GSA contract.

Appellant admitted at trial, however, that after
his arrest he had told FBI agents an entirely
different story- that in fact the entire matter
with Lioi was merely a practical joke.
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DEFENDANT ARGUES THAT
RECORDING NOT ADMISSABLE

FLEMING'S NOTEBOOK

Iaconetti was conviction and appealed. He argued
that the recordings of his conversations with Lioi
should not have been admitted at trial.

~

H

CONVICTION UPHELD

.

'

._'"-.,'·

"Appellant's contention that the tapes of the
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conversations of February 11 and 24 between Iaconetti
)

and Lioi were inadmissable is ill-founded, for the
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tapes were made with Lioi 's knowledge and were
constitutionally seized, Unil:e.d S:ta.te..-6 v. WWe.,
401 U.S. 745, 91 S.Ct. 1122, 28 L.Ed.2d 453 (1971);
Lope.z v. Unil:e.d S:ta.te..-6, 373 U.S. 427, 83 S.Ct. 1381,

i,l\1'. · ~ -

-

·~-~--"
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_,._,.,---

10 L. Ed. 2d 462 ( 1963) .

~
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STOLEN GOODS FOUND BY
PRIVATE CITIZEN IN UNLAWFUL
SEARCH

FLEMING•s NOTEBOOK, Chapter 136:

OBSCENE LITERATURE
Evidence (stolen goods) will be admitted in
The South Carolina Supreme Court has held that
when obscene literature is •purchased• by police
officers (rather than being seized), no preliminary
hearing as to whether or not it is obscene is

evidence even if found in an unlawful search ...
if the goods were found by a private party not
working in conjunction with police.

Gundlach v.

Janing, 536 F2d 754.

required by law (Sec.16-414.7(d), 1962 Code; SC).
SILENCE OF
PASSENGER IN VEHICLE

State v. Oxendine, No.20380, filed March 10, 1977.

REPUTATION OF DEFENDANT

A passenger in a vehicle containing counterfeit
money was arrested, but remained silent ... making no

The State may not introduce testimony of the

statement at all about it ... At trial, the arresting

defendant•s reputation until after the defendant

officer was allowed to testify as to the passenger•s

himself has done so.

silence.

State v. Gamble, 247 SC 214.

reversed.

This was error and the conviction was
US v. Impson, 531 F2d 274.
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