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11 Applications for search warrants should 

be examined carefully by any judge who 

is asked to issue one, for it is his 

right and duty to exercise independent 

and discreet judgement in such matters. 11 

Robert H. 0 1 Donnell 

Municipal Judge 

Georgetown, S. C. 
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IMPOUNDMENT OF VEHICLE 
BASED ON PROBABLE CAUSE 

... WITHOUT DIRECT PROOF 
(US v. Petrozziello, 548 F2d 20) 

South Carolina law provides for the forfeiture 

of vehicles used in the transportation of illegal 

drugs. Most states and the Federal Government 

have such laws ... differing one from the other in 

relatively minor detail. 

For example, some drug laws provide for the 

forfeiture of the offending vehicle without 

protection for lien holders ... while our State law 

requires that the interest of innocent owners and 

lien holders be protected in a forfeiture 

proceeding. 

When unlawful drugs are found in a vehicle, 

there is usually little problem involved witrl the 

seizure of the vehicle by law enforcement officers 

for forfeiture proceedings by petition to the 

" 

~ 
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proper court ... because the presence of the drugs 

is 'direct evidence' of its use in transportation 

of the drugs. What is the legal position of law 

enforcement officers, however, when they find no 

drugs in a suspect vehicle, but have reason to 

believe that drugs were transported in the vehicle? 

Recently, Federal drug agents in Massachusetts 

were faced with this question. 

HOW THE CASE STARTED 

In early October, 1975, appellant was tried 

and convicted of conspiring to distribute heroin, 

of possessing heroin with intent to distribute it, 

and of carrying a firearm while committing these 

crimes. All three convictions grew out of a drug 

transaction that took place on February 13, 1975. 

On that day, federal agents arranged to purchase 

heroin from a drug dealer. The transaction was 

to take place at a Chinese restaurant later in the 
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day. The agents drove the dealer to his 

"connection's" house. A few minutes later, 

appellant and the dealer left the house in 

appellant's car; they drovetothe Chinese restaurant 

but left before the agent who arranged the deal 

could arrive. The agent later talked to the dealer 

by phone and persuaded him to return. Again the 

dealer and appellant showed up in appellant's car. 

The dealer entered the doorway of the restaurant 

and showed a package of heroin to the federal agent, 

who arrested him. Other agents moved in on 

appellant, who made a brief effort to drive away 

but found himself blocked by the agents' car. 

When appellant was arrested, a student 

trainee took charge of his car. As the trainee 

was getting in, he noticed a gun on the front seat. 

At trial, the gun was introduced over appellant's 

motion to suppress, a ruling he contests in this 

appeal. The gun came into plain view when the 

trainee sat down; the only issue is whether he had 
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a right to be sitting there. 

RULING OF THE COURT 

Vehicles used to transport controlled 

substances may be forfeited. At the time of the 

arrest the agents had every reason to believe that 

the dealer's heroin had traveled to the scene in 

appellant's automobile. We need not decide whether 

this evidence alone would justify a forfeiture; it 

certainly provided probable cause to seize the car 

for possible forfeiture proceedings. The trainee's 

entry was necessary to the seizure. Introducing 

the gun at trial was therefore proper. 
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QUESTIONING IN-CUSTODY SUSPECT 
AFTER OBJECTION BY ATTORNEY 

(Brewer v. Williams, 20 Crl 3095) 

Not long ago, the United States Supreme Court 

modified the MIRANDA rule as it had developed from 

the original MIRANDA decision in 1964 to say with 

specificity that the MIRANDA warnings were required 

only when the suspect to be questioned was in 

custody. This was a decision that unquestionable 

changed the rule in favor of police officers. Since 

that decision, however, another United States 

Supreme Court decision has been filed that seemed at 

first to swing the pendulum back the other way ... 

the case of Brewer v. Williams, decided March 23, 

1977, arising in the State of Iowa. 

A full examination of the Brewer case, however, 

shows that it did nothing more than call attention 

to the fact that when a defendant has a lawyer, and 

the police have been appraised of the situation, 

the suspect may not be questioned by police unless 
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the suspect has clearly waived his right to have 

his attorney present. 

In Des Moines, Iowa, a ten-year-old girl had 

been abducted, and, police suspected, slain. 

Suspicion was directed toward one Williams, a 

former mental patient, and an APB went out to pick 

him up on an abduction warrant. Developments 

thereafter were as shown. 

HOW IT ALL STARTED 

On the afternoon of December 24, 1968, a 

10-year-old girl named Pamela Powers went with her 

family to the YMCA in Des Moines, Iowa, to watch a 

wrestling tournament in which her brother was 

participating. When she failed to return from a 

trip to the washroom, a search for her began. The 

search was unsuccessful. 

-12-

Robert Williams, who had recently escaped from a 

mental hospital, was a resident of the YMCA. Soon 

after the girl's disappearance Williams was seen in 

the YMCA lobby carrying some clothing and a large 

bundle wrapped in a blanket. He obtained help from 

a 14-year-old boy in opening the street door of the 

YMCA and the door to his automobile parked outside. 

When Williams placed the bundle in the front seat 

of his car the boy "saw two legs in it and they 

were skinny and white". Before anyone could see 

what was in the bundle Williams drove away. His 

abandoned car was found the following day in 

Davenport, Iowa, roughly 160 miles east of Des Moines. 

A warrant was then issued in Des Moines for his 

arrest on a charge of abduction. 
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LAWYERS WARN POLICE 

On the morning of December 26~ a Des Moines 

lawyer named Henry McKnight went to the Des Moines 

police station and informed the officers present 

that he had just received a long distance call from 

Williams~ and that he had advised Williams to turn 

himself in to the Davenport police. Williams did 

surrender that morning to the police in Davenport~ 

and they booked him on the charge specified in the 

arrest warrant and gave him the warnings required 

by ~anda v. Anizona~ 384 U.S. 436. The Davenport 

police then telephoned their counterparts in Des 

Moines to inform them that Williams had surrendered. 

McKnight~ the lawyer~ was still at the Des Moines 

police headquarters~ and Williams conversed with 

McKnight on the telephone. In the presence of the 

Des Moines Chief of Police and a Police Detective 

named Learning~ McKnight advised Williams that Des 

Moines police officers would be driving to 

Davenport to pick him up~ that the officers would 

"' 
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not interrogate him or mistreat him~ and that 

Williams was not to talk to the officers about 

Pamela Powers until after consulting with McKnight 

upon his return to Des Moines. As a result of 

these conversations~ it was agreed between McKnight 

and the Des Moines police officials that Detective 

Learning and a fellow officer would drive to 

Davenport to pick up Williams~ that they would bring 

him directly back to Des Moines~ and that they would 

not question him during the trip. 

In the meantime Williams was arraigned before 

a judge in Davenport on the outstanding arrest 

warrant. The judge advised him of his Minanda 

rights and committed him to jail. Before leaving 

the courtroom, Williams conferred with a lawyer 

named Kelly~ who advised him not to make any 

statements until consulting with McKnight back in 

Des Moines. 
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Detective Learning and his fellow officer 

arrived in Davenport about noon to pick up Williams 

and return him to Des Moines. Soon after their 

a rri va 1 they met with Wi 11 i ams and Kelly, who, they 

understood, was acting as Williams• lawyer. 

Detective Learning repeated the ~anda warnings, 

and told Williams: 

•• ... we both know that you • re being represented 

here by Mr. Kelly and you•re being represented 

by Mr. McKnight in Des Moines, and ... ! want 

you to remember this because we•11 be visiting 

between here and Des Moines. •• 

Williams then conferred again with Kelly alone, and 

after this conference Kelly reiterated to Detective 

Learning that Williams was not to be questioned about 

the disappearance of Pamela Powers until after he 

had consulted with McKnight back in Des Moines. 

When Learning expressed some reservations, Kelly 

firmly stated that the agreement with McKnight was 

to be carried out- that there was to be no 

1\ 
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interrogation of Williams during the automobile 

journey to Des Moines. Kelly was denied permission 

to ride in the police car back to Des Moines with 

Williams and the two officers. 

TRIP FROM DAVENPORT 

The two Detectives, with Williams in their 

charge, then set out on the 160-mile drive . At no 

time during the trip did Williams express a willingness 

to be interrogated in the absence of an attorney. 

Instead, he stated several times that ••(w)hen I get 

to Des Moines and see Mr. McKnight, I am going to 

tell you the whole story 11
• Detective Learning knew 

that Williams was a former mental patient, and knew 

also that he was deeply religious. 

The Detective and his prisoner soon embarked 

on a wide-ranging conversation covering a variety 

of topics, including the subject of religion. 

Then, not long after leaving Davenport and reaching 
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the interstate highway, Detective Learning delivered 

what has been referred to in the briefs and oral 

arguments as the "Christian burial speech". 

Addressing Williams as "Reverend", the Detective 

said: 

"I want to give you something to think about 

while we 1 re traveling down the road ... 

Number one, I want you to observe the weather 

conditions, it 1 S raining, it 1
S sleeting, it 1

S 

freezing, driving is very treacherous, 

visibility is poor, it 1 s going to be dark 

early this evening. They are predicting 

several inches of snow for tonight, and I feel 

that you yourself are the only person that 

knows where this little girl 1
S body is, that 

you yourself have only been there once, and if 

you get a snow on top of it you yourself may 

be unable to find it. And, since we will be 

going right past the area on the way into Des 

Moines, I feel that we could stop and locate 

the body, that the parents of this little girl 

l( 
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should be entitled to a Christian burial 

for the little girl who was snatched away 

from them on Christmas Eve and murdered. 

And I feel we should stop and locate it on 

the way in rather than waiting until morning 

and trying to come back out after a snow 

storm and possibly not being able to find 

it at all." 

Williams asked Detective Learning why he thought 

their route to Des Moines would be taking them past 

the girl 1
S body, and Learning responded that he knew 

the body was in the area of Mitchellville- a town 

they would be passing on the way to Des Moines. 

Learning then stated: "I do not want you to answer 

me. I don 1 t want to discuss it further. Just think 

about it as we 1 re riding down the road." 
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THE CONFESSION 

As the car approached Grinnell, a town 

approximately 100 miles west of Davenport, Williams 

asked whether the police had found the victim 1
S 

shoes. When Detective Learning replied that he was 

unsure, Williams directed the officers to a service 

station where he said he had left the shoes; a 

search for them proved unsuccessful. As they 

continued towards Des Moines, Williams asked 

whether the police had found the blanket, and directed 

the officers to a rest area where he said he had 

disposed of the blanket. Nothing was found. The 

car continued towards Des Moines, and as it approache 

Mitchellville, Williams said that he would show the 

officers where the body was. He then directed 

the police to the body of Pamela Powers. 
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CONVICTION AND APPEAL 

Williams was indicted for first-degree murder. 

Before trial, his counsel moved to suppress all 

evidence relating to or resulting from any statements 

Williams had made during the automobile ride from 

Davenport to Des Moines. After an evidentiary 

hearing the trial judge denied the motion. He 

found that .. an agreement was made between defense 

counsel and the police officials to the effect 

that the Defendant was not to be questioned on the 

return trip to Des Moines .. , and that the evidence 

in question had been elicited from Williams during 

11 a critical stage in the proceedings requiring the 

presence of counsel on his request ... The judge 

ruled, however, that Williams had .. waived his right 

to have an attorney present during the giving of 

such information. 11 

The evidence in question was introduced over 

counsel 1 S continuing objection at the subsequent 
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trial. The jury found Williams guilty of murder, 

and the judgment of conviction was affirmed by 

the Iowa Supreme Court, a bare majority of 

whose members agreed with the trial court that 

Williams had "waived his right to the presence 

of his counsel" on the automobile ride from 

Davenport to Des Moines. 

RIGHT TO COUNSEL DENIED 
... CONVICTION REVERSED 

Despite Williams' express and implicit 

assertions of his right to counsel, Detective Learning 

proceeded to elicit incriminating statements from 

Williams. Learning did not preface this effort of 

telling Williams that he had a right to ascertain 

whether Williams wished to relinquish that 

right. The circumstances of record in this case 

thus provide no reasonable basis for finding that 

Williams waived his right to the assistance of 

counsel. 

~ 
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The Court of Appeals did not hold, nor do we, 

that under the circumstances of this case Williams 

~auld ~ot, without notice to counsel, have waived 

his rights under the Sixth and Fourteenth 

Amendments. It only held, as do we, that he did 

not. 

The crime of which Williams was convicted was 

senseless and brutal, calling for swift and 

energetic action by the police to apprehend the 

perpetrator and gather evidence with which he could 

be convicted. No mission of law enforcement 

officers is more important. Yet '1 (d)isinterested 

zeal for the public good does not assure either 

wisdom or right in the methods it pursues. 11 

Haley v. Ohio, 332 U.S. 596, 605 (Frankfurter, J., 

concurring in the judgment). Although we do not 

lightly affirm the issuance of a writ of habeas 

corpus in this case, so clear a violation of the 

Sixth and Fourteenth Amendments as here occurred 

cannot be condoned. The pressures on state executive 
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and judicial officers charged with the administration 

of the criminal law are great, especially when the 

crime is murder and the victim a small child. 

But it is precisely the predictability of those 

pressures that makes imperative a resolute loyalty 

to the guarantees that the Constitution extends to 

us all. 

The judgement of the Court of Appeals is 

affirmed. Conviction reversed. 

It _(_,6 -60 OJtdeJl.e.d. 
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FLEMING•s NOTEBOOK 
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FLEMING•s NOTEBOOK, Chapter 135: 

Another Federal Court has recently stated 

again the duty issuing judges have in examining 

search warrant affidavits to see that they are 

sufficient. 

Speaking of a court decision that appeared 

to have to strain to uphold a search warrant, 

Federal Circuit Judge Swygert of the Seventh 

Circuit said: 

With reluctance I concur. Upon reflection, 

I suppose we can assume that the hearsay information 

added to agent Heart•s affidavit for the purpose of 

supporting the informant•s credibility did not come 

from street gossip or from the informant himself. 

For myself, that assumption is made with extreme 

hesitancy. Unfortunately, we are asked to make it 

simply because the magistrate who issued the 

warrant did not perform his job properly. 



-27-

I am fully in accord with the part of Judge 

Tone•s opinion which relates to the duty of 

magistrates. Magistrates should exercise 

independent and discreet judgment in ruling on 

the sufficiency of applications for warrants. They 

should not allow themselves to be rubber stamps. 

If the issuance of warrants becomes a merely pro 

forma ceremony, the Fourth Amendment loses much of 

its vitality as a bulwark against the invasion of 

privacy. Neither trial nor appellate courts should 

be required to strain to find reasons to validate 

search warrants based on affidavits in which the 

establishment of probable cause is at best 

ambiguous. Such straining produces an additional 

vice. Each instance in which courts do accept 

the approval by magistrates of search warrants of 

dubious validity encourages enforcement officials 

to narrow the boundaries set by the constitutional 

prohibition against unreasonable searches and 

seizures, further weakening the effective force of 
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that prohibition. 

I wish to add that the criticism I have 

voiced is not meant to apply to the many magistrates 

who do perform their duties properly. 

30 ... EFM 
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