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"An affidavit supporting a search warrant
may be based on hearsay, but the issuing
judge must be informed in the affidavit of
the facts upon which the informant based
his conclusion and the facts upon which
the officer concluded that the informant
was reliable."

L. Henry Raines
State Solicitor
lOth Judicial Circuit
South Carolina

Hon. L. Henry Raines
State Solicitor
lOth Judicial Circuit
South Carolina
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BACKGROUND FACTS

11

The testimony developed at the hearing on

the motion to suppress showed that on October 21,
1975, defendant was residing with Mrs. Sarah Wells
at 3945 Aspen Way in Indianapolis.

On that date

Special Agent John Ziegler of the Federal Bureau
of Investigation learned that defendant was driving
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a maroon Cadillac with a Kentucky license plate
and that the car might be stolen.

Ziegler knew

"Ziegler returned to his car and radioed for
an inquiry by the National Crime Information Center

defendant from previous investigations and that he

about the vehicle in question.

frequented the Aspen Way residence.

awaiting the results, defendant drove off in the

On the way

there, Ziegler encountered defendant driving the
car in question.
to see him.

Defendant asked if Ziegler wanted

Upon receiving an affirmative response,

Cadillac.

While Ziegler was

Ziegler attempted to follow him but lost

sight of the Cadillac after defendant took a
circuitous route.

At about 3:00 p.m. Ziegler learned

defendant drove to the Aspen Way residence followed

from the National Crime Information Center that the

by Ziegler, who told defendant that the car was

car and license plate had been stolen.

suspected of being stolen.

another agent then drove to several locations

Upon request, defendant

agreed to permit Ziegler to record the license

Ziegler and

frequented by defendant but did not find the Cadillac."

number and the Vehicle Identification Number of the
car.

ON THE SCENE

Defendant incorrectly read the Vehicle

Identification Number to Ziegler, who recorded the
correct number and the number of the license plate.

"About 6:00p.m., Ziegler returned to the Aspen

When Ziegler asked defendant why he was driving

Way residence to learn the whereabouts of the

a car with a Kentucky license plate, defendant said

Cadillac.

the car was purchased in Kentucky by his wife.

driveway to the entrance of a walkway leading to

Ziegler refused defendant's offer to show him th~

the front door.

registration but dia ask defendant for a latter

unidentified males seated at a table, but no one

appointment.

responded to his repeated knocks at the front door.

After parking his car, he walked up the

Through a front window, he saw two
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When Ziegler retraced his steps down the
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Nevertheless, Ziegler was concerned that it could

walkway, he noticed that the two males were no

be driven away.

longer visible.

noticed that there were no keys in the car.

As he reached the junction of the

When he raised the garage door, he
There-

walkway and driveway, he looked slightly to his

after, another agent and the tow truck arrived, and

left toward the garage, approximately 25-30 feet

the car was towed to the FBI's Indianapolis garage

away.

where it was impounded and locked up.

Through large glass windows running the width

of the garage door, he observed a large white
convertible car top inside and recognized the car
immediately.

Then he proceeded down the driveway

and looked in the windows of the garage and observed

11

0n October 22, the Cadi 11 ac was searched at

the FBI garage.

The following items seized from the

car were admitted into evidence at defendant's trial:

tne same Cadillac Eldorado that defendant had been

A piece of paper with a name, address and

driving earlier, with the same Kentucky license

telephone number;

plate.

The car's license plate;
An admission ticket to a baseball game stamped

11

As Ziegler was returning to his car, he

with the name Louis
11

11

(defendant's first name)

radioed for a tow truck and for another agent to

on the back;

assist him.

A Kendall Refining Company inspection sticker;

At the time he was concerned about his

personal safety.

Through conversations with Sarah

A Marathon Oil Company service record.

Wells, who invited him inside the residence, Ziegler

Several colored photographs of the automobile were

learned that defendant was not home, the gargage door

also removed and admitted into evidence.

was not locked, and she did not have keys to the car.

11
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'PLAIN VIEW' NOT APPLICABLE

SEARCH AND SEIZURE JUSTIFIED
BECAUSE OF EMERGENCY CIRCUMSTANCES

"The Government argues that the seizure of
the automobile and above items therefrom did not

"Ziegler was on the premises because of the tip

violate the Fourth Amendment since the car was in

about illegal activities concerning the Cadillac.

plain view when Ziegler first saw it in the garage

He immediately "recognized" the Cadillac from seeing

about 6:00 p.m. on October 21st.

its white convertible top when 25 to 30 feet from

While it is true

that Ziegler's uncontradicted testimony shows that

the garage while leaving the premises.

he immediately "recognized" the Cadillac when he

in

Conn~

As we said

(at p.1323):

looked toward the garage after leaving the Aspen Way

"Under these circumstances, the defendants had

residence, the plain view doctrine is not enough to

no reasonable expectation of privacy.

justify the present warrantless seizure of evidence.

the officers were on the {garage) apron, which

The four plain view exceptions to the warrant

was not fenced off from the alley, we think that

requirement presume that a valid search is underway

a mere 'technical trespass' did not transform an

before the contraband is discovered.

otherwise reasonable investigation into an

Nevertheless,

the seizure was valid, for Coolidge recognized that

unreasonable search."

exigent circumstances justify the warrantless search

"Paraphrasing

Conn~,

Even if

once Ziegler observed the

of an automobile when it is stolen and there are

Eldorado Cadillac in the garage, with the knowledge

apparent confederates who may be waiting to remove

furnished from the National Crime Information Center,

the evidence."

he had reasonable cause to believe that very vehicle
was stolen (478F.2dat1323-1324)and probable cause
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WARRANTLESS SEARCH OF

to conduct a search.

VEHICLE AT GARAGE
"Ziegler knew that there were then at least

\

two male occupants in the home who could have driven

l

off in the Cadillac or assaulted him.

It is

"Finally, although defendant also assails the
search of the impounded Cadillac at FBI headquarters

immaterial that the keys were not in the car because

on the following day, this argument was authoritatively

anyone in possession of a set of keys could have

foreclosed by

operated it.

v.

Oppenman."

Likewise defendant himself could have
COURT WARNS THAT SEARCH

soon again removed the car from the premises.

WARRANT IS IMPORTANT

Ziegler had a duty to preserve and protect the
property of the true owner.

While a warrant was
"Whether there exist sufficient exigent

being procured, the car could have been driven away.

circumstances to justify seizure of evidence without

In view of the time of day, Ziegler reasonably

a warrant must be determined on a case-by-case basis.

feared for his safety, also necessitating immediate
action.

South Vafw:ta.

Under these circumstances, as in

Ziegler was justified in entering the garage and
causing the Cadillac to be seized.

11

Nevertheless, we believe that the circumstances here

Connen,

~

~

demonstrate only the minimum necessary reasonableness
and therefore, even though we have upheld the reasonableness of the Aspen Way search, in the future FBI
agents should attempt to secure search warrants when
ever possible, thus obviating the necessity of
litigating salient Fourth Amendment claims."

-13-

-14-

WARRANTLESS SEARCH

restaurant where he had eaten dinner when he

OF LOCKED BRIEFCASE

observed what appeared to be a helpless drunk trying

(US VERSUS SCHLEIS, 543 F2d 59)

to make a telephone call.

We all know, of course, that a law enforcement

FACTS

officer is authorized to make a thorough search of
the person of a defendant he has just placed under

11

As a result of a search of his person and

arrest ... principally for the purpose of discovering

briefcase by a United States Deputy Marshal not on

any weapon that might be used to injure the officer

official duty, evidence was discovered which led to

or aid in the prisoner•s escape, but also for the

the arrest and conviction of appellant Ronald M.

legitimate purpose of discovering evidence.

Schleis for possession of cocaine with intent to
distribute,, in violation of 21 U.S.C. § 841(a)(1).

What is the story, though, at the point where

The single issue presented on this appeal is whether

the officer might be investigating a subject before

the District Court erred in over-ruling Schleis•s

he really knows he must make an arrest.

motion to suppress the seized evidence.

And what

are the rights and duties of the officer with respect

We hold it

did not and affirm the judgment of conviction.

to a locked briefcase or other piece of luggage being
carried by the subject at the time of his arrest.

11

0n November 17, 1974, Leon Cheney was leaving

Jack•s Restaurant in Burnsville, Minnesota, where he
Recently, an off-duty police officer in the
small town of Burnsville, Minnesota, was leaving a

had eaten dinner with his family.

He observed

appellant walking toward the restaurant.

Appellant

-16-

-15-

was weaving and stumbled at the restaurant foyer.
Cheney watched as appellant attempted to make a

appellant his

~anda

rights from a card.

Cheney

asked his wife to call the local police department.

telephone call; he saw appellant make several
unsuccessful attempts to dial and fumble coins as
he attempted to place them in the slot.

Cheney, a

federal deputy marshal, reentered the foyer and
approached appellant, who at that point was leaning

"Cheney next placed appellant's hands on the
hood of an automobile and patted him down for weapons.
In the course of the pat-down, Cheney removed a large
bulky wallet from appellant's hip pocket and threw

against the telephone and clutching his briefcase,

it on the hood of the automobile, where it opened,

his head bobbing and weaving.

revealing a small plastic bag of marijuana and a

At close vantage,

Cheney observed that appellant's eyes were dilated
and staring, but

large amount of currency.

he detected no odor of alcohol on

appellant's breath.

"When the police officer arrived at the scene,

Appellant's responses to

Cheney's questions were inaudible; Cheney concluded
that he was under the influence of something other

Cheney showed him what he had discovered.

officer recalled that, approximately a year earlier,
another police officer had pointed out appellant to

than liquor.

him as a drug dealer.
"Cheney's reaction to this situation was to
request appellant to come outside with him.

The

He placed appellant under

arrest.

Before

they left the foyer, Cheney attempted to identify
himself to appellant as a deputy marshal and read

"A crowd was gathering and the local police
elected to take appellant to the station before
completing the search.

At the station a search of
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appellant•s clothing revealed a plastic medicine

wallet had been used to conceal fire-arms.

bottle containing a white crystalline substance

Probable cause to arrest appellant arose when the

that appeared to Cheney to be cocaine.

bag of marijuana appeared in plain view when the

confirmed in a subsequent test.)

(This was

wallet landed open upon the hood of the car ...

A police officer

then forced open the briefcase and found inside
SEARCH OF BRIEFCASE

over two pounds of cocaine in plastic bags ...

AT STATION-HOUSE
SEARCH FOR WEAPONS
11

... COURT 1 S RULING

We first examine the search of the briefcase

in terms of whether such a search would have been
11

proper at the time and place of arrest.

The facts previously outlined formed a basis

Applying

from which Cheney could reasonably infer that

the somewhat more restrictive requirements of our

appellant was under the strong influence of some

ho 1ding in Unile.d S.ta.tru v. Buc.khanon, 505 F. 2d

drug other than alcohol.

1079, 1082 (8th Cir.1974), the observed bag of

He could also conclude,

on the basis of his observations, that it was

~

marijuana and the information possessed by the

necessary for his own protection to determine whether

police officer with respect to appellant•s drug

appellant was carrying any dangerous weapons.

dealing history clearly supplied .. probable cause

The

manner of search for weapons was not unduly

to believe that (the briefcase) contain(ed)

intrusive; only the bulky object in appellant•s

contraband. ••

pocket was removed.

Cheney was aware from recent

training bulletins that objects the size of the

-19-

-20-

RULING ON

FLEMING S NOTEBOOK!
1

DELAY IN SEARCH

11

We hold that the delayed search of the

briefcase was made at a reasonable time and to a
reasonable extent and did not invade appellant 1 s
Fourth Amendment Rights.

11
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FLEMING'S NOTEBOOK ... Chapter 132:

BAIL-BOND LAW

A reputable citizen may be considered to be

This column continues to get inquiries as to

reliable by a magistrate or other judge in issuing

South Carolina's bail-bond law ... Section 17-300

a search warrant ... even though that citizen has

(and following sections) of the South Carolina Code.

not previously given information to the police.

(

The question most frequently asked is whether the

The South Carolina Supreme Court has said so.

law applies to magistrate's and municipal court as

State v. Sullivan (SC), Opinion No.20319, filed

well as circuit court.

December 2, 1976.
Under the express words of the law, it applies
In this case, information came to the police

to "Any person charged with (an) ... offense triable

from the manager of an apartment complex, who had

in either the magistrate's (court), county (court),

seen "plastic bags, plant material, and small scales''

or circuit court".

in one of her apartments, and had smelled an odor

magistrate's court, it would also apply in any city

"peculiar to her".

or town court.

This was enough, the Court said, upon which to
issue a warrant to search the apartment.

Forty-six

pounds of marijuana was found and the defendant
received a sentence of five years (imposed by Judge
Agnew).

Since it expressly applies in

30 ... EFM

STATEWIDE LAW ENFORCEMENT TRAINING
THROUGH TELEVISION
S.C. Law Enforcement Training
Council Members
J.P. Strom- Chairman
Charles Dawley
L.E. Simmons
James Metts
Joseph Loeffler
Daniel R. McLeod

P.F. Thompson
Dr. James A. Timmerman, Jr.
William D. Leeke
Robert W. Foster
James L. Anderson
James P. Ashmore

Clifford A. Moyer- Executive Director
S.C. Criminal Justice Academy

L90L ·oN l!WJad
'elqWniO:)

09Z6Z

eu!IOJe:> 4:a.nos 'e!qwn103

1 JaMeJa ·o·d
anuaA'Q' pOOMII!W Z lLZ
>U::IOM.l3N A.l3 "3"S

":)"S

Ol'ltd

a6elS0d ·s·n
UO!leZ!Ue6JQ l!JOJdUON

