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11 Whether or not information to support 

a search warrant is 'stale' is not 

determined altogether by counting the 

days between the time the contraband 

was viewed and the issuance of the 

warrant; the nature of the things sought 

must be taken into consideration. 11 

James L. Anderson 
Mayor 
Camden, South Carolina 
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UNLAWFUL SEARCH OF VEHICLE 
USE OF EVIDENCE AGAINST ABSENT DEFENDANT 

(United States v. Lisk, 559 F2d 1108) 

Evidence found by law enforcement officers 

as the result of an unlawful search has been 

inadmissable in court against the driver or other 

occupant of a motor vehicle since the decision 

of the United States Supreme Court relative to 

the unlawful search by Cleveland police of the 

residence of Mapp. 

The reason may be described generally as a 

•right-to-privacy• of the owner and occupants of 

the vehicle. 

Only if police are in possession of a valid 

search warrant, or have reasonable grounds in 

emergency circumstances to act without a warrant, 

does the constitutional protection against 

unreasonable searches evaporate. 
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But, what about the rights of a third party 

who is neither the owner nor the occupant of a 

motor vehicle that is the object of an unlawful 

search? May evidence that is the fruit of such 

a search be used against such person, or is it 

•tainted• for all purposes! 

Within the past few months, the 7th Circuit 

Court of Appeals, a federal court, was faced with 

this question. 

FACTS LEADING TO PROSECUTION 

The indictment charges that the defendant, 

Gerard Fredrick Lisk, Jr., possessed a firearm on 

or about September 25, 1972. 

The defendant, on September 25, 1972, 

transferred the firearm to Michael Hunt and told 

Mr. Hunt to hold it for him until he asked for 
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its return. At all times material hereto, the 

defendant had a proprietary interest, including 

right to possession, in the alleged firearm. 

On September 25, 1972, the firearm was 

placed in the trunk of Mr. Hunt•s automobile. 

On September 30, 1972, the firearm was seized 

from the trunk of Mr. Hunt•s automobile by law 

enforcement officers. It is conceded, for the 

purposes of this hearing, that the search of the 

automobile and the subsequent seizure of the 

firearm were unlawful. 

At no time on September 30, 1972, was the 

defendant, Gerard Fredrick Lisk, Jr., in the 

automobile of Michael Hunt. 

At no time material hereto, did the defendant 

have a proprietary or possessionary interest in 

the automobile of Michael Hunt. 
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GROUND OF APPEAL 

The defendant Lisk was convicted of unlawful 

possession of firearms (pipe bomb) in violation 

of Federal law. He appealed, claiming that the 

pipe bomb should not have been placed in evidence 

against him because search of the vehicle in 

which it was found was unlawful. 

It was admitted by the Government that the 

search was unlawful, but it was argued that Lisk 

could not take advantage of that fact because he 

was not present when the car was searched, and he 

had no •right-to-privacy• with respect to a car 

owned by another (Hunt). 
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RULING OF THE COURT 

There is a difference between a search and 

a seizure. A search involves an invasion of 

privacy; a seizure is a taking of property. 

Hunt•s car was searched and defendant•s 

property seized. The invasion of Hunt•s privacy 

was a violation of Hunt•s Fourth Amendment rights, 

but this violation is clearly not available to 

the defendant as a basis for suppressing evidence 

acquired thereby. Defendant must rely on the 

seizure of the firearm as a violation of his own 

Fourth Amendment rights. 

. .. If the seized item was contraband or 

the product of criminal activity, it was clearly 

subject to seizure; ind~ed ... even if it was 

mere evidence, a reasonable belief that it would 

aid in ... apprehension or conviction would be 

be sufficient justification for its seizure. 
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... Having put the search to one side, 

(defendant) has not demonstrated that the evidence 

should be suppressed on the ground that ~ Fourth 

Amendment rights were violated by the seizure. 

In short, the Court held that only those 

persons having an •expectation• or •right• to 

privacy in a vehicle, such as the owner, or an 

occupant at the time of the search, could object 

to the admission of evidence on the ground that 

search of the vehicle was unwarranted. A third 

party whose property (contraband) happened to be 

in the vehicle, but who had no interest in the 

vehicle and was not present at the time, had no 

constitutional right that was violated. 

Conviction of Lisk was affirmed. 
'.t 
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SEARCH WARRANT INFORMATION 

... WHEN IS IT STALE? 
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SEARCH WARRANT INFORMATION 
... WHEN IS IT STALE? 

(US v. Brinklow, 560 F2d 1003) 

Information necessary to support the issuance 

of a search warrant must not only be reliable; it 

must also be 1 fresh 1
• 

1 Stale 1 information is no -- --
better than 1 insufficient 1 information. 

For example, if an informant should see 

unlawful drugs sold in a designated house on 

February 1st, that particular information would 

not be 1 QOOd 1 to support a search warrant issued 

... say ... on March 1st. Thirty days or so is much 

too long a period of time in that circumstance. 

How long a period could be sustained? It 1 S not 

possible to say with complete accuracy .... but, with 

sale of drugs, four or five days would probably 

be the maximum. It depends on the circumstances. 

Whether or not information to support a search 

warrant is 1 Stale 1 does not depend altogether on 

) 

~ 
{ 
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how old it is. To a great extent, it depends on 

the nature of the think sought by police, that is 

... whether the item lends itself to an expectation 

of relative permanency, or of something of which 

quick and easy disposition can be made. 

Recently, a federal court was faced with the 

question of whether or not an eleven-month lapse 

of time made search warrant information 1 Stale 1 so 

as to invalidate the search warrant. 

ATF officers operating in Oklahoma and Nevada 

were recently faced with a situation involving an 

eleven-month lapse of time between the viewing of 

contraband by an informer and the issuance of a 

search warrant. The articles sought were a ~~ 

bomb 1 and equipment with which such articles are 

manufactured. 

At trial, the defendant 1 s attorney contended 

that so long a period of time between 1 View 1 and 
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warrant rendered the informant's information •stale' 

and, thus, worthless to support a valid search 

warrant. 

FACTS OF CRIME 

PhillipP. Hermanson (Hermanson), defendant's 

accomplice, testified at trial that in the fall of 

1974 he and defendant discussed the feasibility of 

constructing a radio controlled explosive device, 

and that thereafter they took a trip to Fernley, 

Nevada, and stole dynamite later used to build a 

bombing device. Hermanson testified also that 

during the early morning hours of December 11, 

1974, while en route home from a trip to Rock 

Springs, Wyoming, Brinklow and he blew up the Port 

of Entry building at Colorado Springs in order to 

test the efficacy of the device they had constructed. 

He further related that Brinklow owned a motor home 

in which the two men traveled while engaged in 

their illicit activities. Salient portions of 

) 
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Hermanson's testimony were corroborated by a truck 

driver who testified that late on the night of 

December 10, a motor home similar in description 

to Brinklow's and containing two men, passed his 

truck on the highway to Colorado Springs, and that 

shortly before the explosion he drove by the Port 

of Entry and observed the same motor home parked 

adjacent thereto. 

In November 1975 Special Agent Damon Barbat 

(Agent Barbat) of the Bureau of Alcohol, Tobacco 

and Firearms, the investigating officer assigned 

to the Port of Entry explosion, in the course of 

his investigation contacted Hermanson. At that 

time Hermanson made statements implicating himself 

and Brinklow in the bombing and detailing 

occurrences leading up to and surrounding the 

event. Hermanson's statements included allegations 

that Brinklow's motor home contained citizens 

band radio equipment, originally intended to 

electronically detonate the bombing device, a 
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police radio scanner utilized by the pair to avoid 

police detection, and a notebook delineating 

dates and mileage figures of trips taken in the 

motor home. Special Agent Barbat had periodically 

observed the location of the motor home for some 

months, including a brief period when it was 

located at Hermanson 1 S residence. Based largely 

on Hermanson 1 S statements, a search warrant was 

obtained. A search of the motor home yielded the 

(a) anticipated radio equipment, (b) police scanner 

and (c) notebook whose admissibility defendant has 

challenged. 

GROUNDS FOR APPEAL 

Defendant asserts that the affidavit used to 

secure the search warrant presented no reason to 

believe that Hermanson viewed the items inside the 

motor home more recently than eleven months prior 

to the warrant 1 s execution. Defendant contends 

that the apparent eleven month interval between 

. ) 
f 
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Hermanson 1 s observations and the warrant 1 s 

execution rendered the information stale, that 

at the time the warrant was issued no probable 

cause existed to believe the items were still in 

the mobile home, and that resultantly the search 

was illegal and the evidence inadmissible. 

COURT 1 S DISCUSSION 

OF GENERAL LAW 

The Fourth Amendment requires that search 

warrants issue only upon probable cause. This 

entails something more than mere suspicion and 

something less than that quantum of evidence 

necessary to sustain a conviction. There appears 

to be no controversy that probable cause was 

presented that the items being sought were in the 

motor home at one time. Such allegations came 

directly from Hermanson, an admitted participant 

in the crime with personal knowledge. 11 Admission 

of crime, like admissions against proprietary 
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interest, carry their own indicia of credibility

sufficient at least to support a finding of probable 

cause. 11 

Probable cause existent in the past, however, 

continues to exist only to the extent that its 

underpinning probabilities endure. The element of 

time is crucial to its concept. Probable cause 

ceases to exist when it is no longer reasonable 

to presume that items, once located on the premises, 

are still there. 

The substantive question is whether probable 

cause existed at the time the warrant issued to 

believe that the items were still located at the 

home. 

/ 
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INFORMATION NOT STALE 

Probable cause is not determined by merely 

counting the number of days between the time of 

the facts relied upon and the warrant 1 s issuance. 

The significance of the length of time between 

the point probable cause arose and when the warrant 

issued ~epends largely upon the property 1 s nature, 

and should be contemplated in view of the practical 

considerations of every day life. 

As properly emphasized by Chief Judge Arraj 

at the hearing on the motion to suppress, the 

articles in controversy were items which could 

reasonably be expected to be kept in the motor 

home for extended periods of time. Each item was 

designed for long term use and was likely still 

to be functional. Each had been seen inside the 

motor home within the last year, was logically 

tied to the vehicle by the purpose it served, and 

was likely to be kept there. None of the items 
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was contraband or inculpatory per se or likely to EDITOR'S COMMENTS 

be disposed of for any other readily apparent reason. 

Conviction was affirmed. 
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EDITOR 1 S COMMENTS: 

A prisoner sentenced to 15 years for possession 

of heroin sought to overthrow his conviction by 

claiming that his attorney did not represent him 

competently ... A circuit court judge dismissed the 

complaint without a hearing, i.e. without giving 

the prisoner a chance to state his case in court ... 

The South Carolina Supreme Court reversed the 

action of the circuit judge, stating the rule in 

this State to be: 

11 The rule in this State is that where an 

application for post-conviction relief alleges 

specific instances of ineffective assistance 

of counsel, which allegations are not 

conclusively refuted by the record before 

the lower court, a question of fact is raised 

which can only be resolved by a hearing in 

the lower court. 11 

Ref.: Delaneyv. State (SC), No.20535 10/31/77. 
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A driver was struck and injured by an 

uninsured motorist ... he made claim against his 

liability insurance carrier under the State 1 s 

uninsured motorist law ... The insurance company 

demanded that the driver submit to a physical 

examination and the driver refused ... May the 

insurance company enforce such a requirement? 

11 N0 11
, said the State Supreme Court in a case 

filed November 3, 1977. (Benson v. Nationwide 

( SC), No. 20537.) 
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POLYGRAPH TESTS 

In a Federal prosecution, the Government 

attempted to admit evidence that their chief 

prosecution witness had offered to take a polygraph 

test as to the truth of what he had to say ... Not 

proper evidence, said the 7th Circuit Court of 

Appeals in U.S. v. Bursten, 560 F2d 779. 11 Given 

the awesome powers which the prosecution may wield 

in order to insure the veracity of its witnesses' 

statements, we strongly condemn this ... practice. 11 

The Court (including Wisconsin, Illinois, and 

Indiana) had this to say about the results of 

polygraph tests being admitted in evidence at 

trial: 

11 
••• the admission of such results (poly

graph tests) is a matter within the sound 

discretion of the trial judge. 11 
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The rule stated would apply only to Federal courts 

in Wisconsin, Illinois, and Indiana ... The Seventh 

Circuit ... since the United States Supreme Court 

has not ruled on the question directly. 

The Court cited these reasons for the 

reluctance of many courts to get into polygraph 

evidence: 

11 A 1 so, judges 1 oathe the spector of tria 1 

by machine, wherein each man's sworn 

testimony may be put to the electronic 

test. 11 

11 Finally, there is the apprehension that 

jurors will abdicate their responsibility 

for determining credibility, and rely 

instead upon the assessment of a machine. 11 
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