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"A felony suspect may not defeat an arrest
which has been set in motion in a public
place by the expedient of escaping to a
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POLICE PURSUIT

FACTS

INfO DOMICILE
United States v. Santana
19 CrL 3141

On August 16, 1974, Michael Gilletti, an undercover officer with the Philadelphia Narcotics Squad
arranged a heroin "buy" with one Patricia McCafferty

It is always an uncomfortable situation when
(from whom he had purchased narcotics before).
a law enforcement officer must go into the home of
McCafferty told him it would cost $ll5 "and we will
a subject without a warrant in order to make an
go down to Mom Santana's for the dope".
arrest- and, very often, a search incident to the
arrest.
Gilletti notified his superiors of the impending
transaction, recorded the serial numbers of $110
Officers in Philadelphia were recently faced
(sic) in marked bills, and went to meet McCafferty at
with such a set of facts- and the lawfulness of
a prearranged location.

She got in his car and

their actions was finally argued in the Unites States
directed him to drive to 2311 North Fifth Street,
Supreme Court.
which, as she had previously informed him, was
respondent Santana's residence.

McCafferty took the money and went inside the
house, stopping briefly to speak to respondent
Alejandro who was sitting on the front steps.

She

came out shortly afterwards and got into the car.
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Gilletti asked for the heroin; she thereupon

identification.

extracted from her bra several glassine envelopes

retreated into the vestibule of her house.

As the officers approached, Santana

containing a brownish-white powder and gave them
to him.

The officers followed through the open door,
catching her in the vestibule.

Gilletti then stopped the car, displayed his
badge and placed McCafferty under arrest.

He told

As she tried to pull

away, the bag tilted and "two bundles of glazed
paper packets with a white powder" fell to the floor.

her that the police were going back to 2311 North

Respondent Alejandro tried to make off with the

Fifty Street and wanted to know where the money was.

dropped envelopes but was forcibly restrained.

She said, "Mom has the money".

When Santana was told to empty her pockets she

At this point

Sergeant Pruitt and other officers came up to the

produced $135, $70 of which could be identified as

car.

Gilletti's marked money.

Gilletti showed them the envelope and said

"Mom Santana has the money".

Gilletti then took

McCafferty to the police station.

Pruitt and the others then drove approximately
two blocks back to 2311 North Fifth Street.

They

saw Santana standing in the doorway of the house
with a brown paper bag in her hand.

They pulled up

to within 15 feet of Santana and got out of their
van, shouting "police", and displaying their

The white powder in the

bag was later determined to be heroin.
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It was argued that the heroin and marked money

DID THE SUBJECT PROTECT

had been unlawfully seized and should be suppressed

HERSELF BY RUNNING INTO

as evidence.

Questions raised and answered were:

HER HOUSE?

WAS THE SUBJECT PROTECTED BECAUSE SHE WAS

COURT RULING:
"The only remaining question is whether her act

STANDING ON THE STOOP OF HER HOME?;)

"

of retreating into her house could thwart an otherwise proper arrest.

RULING OF THE COURT:
"While it may be true that under the common

We hold that it could not.

In

Warden v. Hayden, we recognized the right of police,

law of property the threshold of one's dwelling is

who had probable cause to believe that an armed

"private", as is the yard surrounding the house, it

robber had entered a house a few minutes before, to

is nontheless clear that under the cases interpreting

make a warrantless entry to arrest the robber and to

the Fourth Amendment Santana was in a "public" place.

search for weapons.

She was not in an area where she had any expectation

"hot pursuit", is clearly governed by Warden; the

of privacy.

"What a person knowingly exposes to the

i)

This case, involving a true

need to act quickly here is even greater than in

public, even in his own house or office, is not a

that case while the intrusion is much less.

subject of Fourth Amendment protection".

District Court was correct in concluding that "hot

She was not

The

merely visible to the public but as exposed to public

pursuit" means some sort of a chase, but it need not

view, speech, hearing and touch as if she had been

be an extended hue and cry "in and about (the) public

standing completely outside her house."

streets".

The fact that the pursuit here ended almost

as soon as it began did not render it any the less

l
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a "hot pursuit" sufficient to justify the warrantless
entry into Santana's house.

Once Santana saw the

police, there was likewise a realistic expectation
that any delay would result in destruction of
evidence."

WAS SEARCH OF SUBJECT'S
POCKETBOOK LAWFUL?

COURT RULING:
"Once she had been arrested the search, incident
to that arrest, which produced the drugs and money
was clearly justified.

INVENTORY SEARCHES
"We thus conclude that a suspect may not defeat
an arrest which has been set in motion in a public
place, and is therefore proper under Watson, by the
expedient of escaping to a private place."

OF VEHICLES
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THOROUGH SEARCH OF

FACTS

IMPOUNDED VEHICLE
South Dakota v. Opperman
19 CrL 3313

Local ordinances prohibit parking in certain
areas of downtown Vermillion, S.D., between the hours
of 2 a.m. and 6 a.m.

During the early morning hours

At a time not many months ago the co'u rts held
of December 10, 1973, a Vermillion police officer
that secured or locked parts of an impounded vehicle
observed respondent's unoccupied vehicle illegally
could not be searched by police unless they had good
parked in the restricted zone.

At approximately

reason to believe (probable cause) that contraband
3 a.m., the officer issued an overtime parking ticket
was present.
and placed it on the car's windshield.

The citation

warned:
On July 6, 1976, the Supreme Court of the
"Vehicles in violation of any parking ordinance
United States issued an opinion that permits the
may be towed from the area"
warrantless inventory search of locked areas of an
impounded vehicle, such as glove compartments and
At approximately 10 a.m. on the same morning,
trunks.
another officer issued a second ticket for an overtime parking violation.

These circumstances were

routinely reported to police headquarters, and after
the vehicle was inspected, the car was towed to the
city impound lot.
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At the officer's direction, the car door was

SEARCH OF VEHICLE

then unlocked and, using a standard inventory form

DIFFERENT FROM BUILDING

pursuant to standard police procedures, the officer
inventoried the contents of the car, including the
contents of the glove compartment, which was
unlocked.

There he found marijuana contained in a

plastic bag.

"

"

All items, including the contraband,

COURT 1 S RULING:
"This Court has traditionally drawn a
distinction between automobiles and homes or
offices in relation to the Fourth Amendment.

were removed to the police department for safe-

Although automobiles are "effects" and thus within

keeping.

the reach of the Fourth Amendment, warrantless

During the late afternoon of December 10,

respondent appeared at the police department to claim

examinations of automobiles have been upheld in

his property.

circumstances in which a search of a home or office

The marijuana was retained by police.

would not.

"The reason for this well-settled distinction
is twofold.

First, the inherent mobility of auto-

mobiles creates circumstances of such exigency that,

J
J

as a practical necessity, rigorous enforcement of
the warrant requirement is impossible."
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RIGHT OF POLICE
TO IMPOUND VEHICLE

COURT'S RULING:
In the interests of public safety and as part
of what the Court has called "community caretaking
)

functions", automobiles are frequently taken into
police custody.
occasion.

Vehicle accidents present one such

To permit the uninterrupted flow of

traffic and in some circumstances to preserve
evidence, disabled or damaged vehicles will often
be removed from the highways or streets at the
behest of police engaged solely in caretaking and
traffic-control activities.

Police will also

frequently remove and impound automobiles which
violate parking ordinances and which thereby
jeopardize both the public safety and the efficient
movement of vehicular traffic.

The authority of

police to seize and remove from the streets vehicles
impeding traffic or threatening public safety and
convenience is beyond challenge."
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REASONS FOR PERMITTING

INVENTORY SEARCH LAWFUL

INVENTORY SEARCH
COURT 1 S RULING:
COURT 1 S RULING:

"The Vermillion police were indisputably
engaged in a caretaking search of a lawfully

"When vehicles are impounded, local police
departments generally follow a routine practice of

impounded automobile.

securing and inventorying the automobiles' contents.

only after the car had been impounded for multiple

These procedures developed in response to three

parking violations.

distinct needs: the protection of the owner's

car illegally parked for an extended period, and

property while it remains in police custody, the

thus subject to impoundment, was not present to

protection of the police against claims or disputes

make other arrangements for the safekeeping of his

over lost or stolen property; and the protection

belongings.

of the police from potential danger.

the presence in plain view of a number of valuables

The practice

has been viewed as essential to respond to incidents
of theft or vandalism.

In addition, police

~d

The owner, having left his

The inventory itself was prompted by

inside the car.

I/

The inventory was conducted

As in Cady, there is no suggestion

whatever that this standard procedure, essentially

frequently attempt to determine whether a vehicle

like that followed throughout the country, was a

has been stolen and thereafter abandoned."

pretext concealing an investigatory police motive.
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FLEMING'S NOTEBOOK!

"On this record we conclude that in following
standard police procedures, prevailing throughout
the country and approved by the overwhelming
majority of courts, the conduct of the police was
not "unreasonable" under the Fourth Amendment."
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FLEMING'S NOTEBOOK ... Chapter 127:

Recently, several State law enforcement
officers received subpoenas to appear before a
Federal Grand Jury in Columbia to testify in a
"matter to be presented to the Grand Jury".
They were told nothing of the nature of the matter
being looked into.

Every person, whether a law enforcement
officer or not, who is so called has a right to
know certain basic legal rights available to him
under the Constitution of the United States and
the statutory laws of the Nation.

A recent decision

~

of the United States Supreme Court, United States v.

T.ilf)
J II

Mandujano, 19 CrL 3087, clearly sets forth some of
the important basic rights of such a witness.
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POWER OF GRAND JURY

RIGHT OF WITNESS TO REFUSE

TO SUBPOENA PERSONS

TO TESTIFY
UNDER 5TH AMENDMENT

COURT 1 S RULING:

"When called by the grand jury, witnesses are
legally bound to give testimony.
has long been recognized.

COURT 1 S RULING:

"The grand jury's authority to compel testimony

This principal

Chief Justice Marshall

is not, of course, without limits.

The same

drew on English precedents, aptly described by Lord

Amendment that establishes the grand jury also

Chancellor Hardwick in the 18th Century, and long

guarantees that "no person ... shall be compelled in

accepted in America as a hornbook proposition:

any criminal case to be a witness against himself

"The public has a right to every man's evidence".

"

The duty to give evidence to a grand jury is

This Court has repeatedly invoked this fundamental

therefore conditional; every person owes society

propositon when dealing with the powers of the grand

his testimony, unless some recognized privilege is

jury."

asserted.
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MAY A WITNESS

GRANT OF IMMUNITY TO

TAKE THE 5TH

WITNESS TAKING THE 5TH

TO PROTECT OTHERS?
COURT 1 S RULING:
COURT'S RULING:

"If the witness interposes his privilege, the

"Under settled principles, the Fifth Amendment
does not confer an absolute right to decline to
respond in a grand jury inquiry; the privilege does
not negate the duty to testify but simply conditions
that duty.

The privilege cannot, for example, be

asserted by a witness to protect others from possible
criminal prosecution."

grand jury has two choices. If the desired testimony
(I
.)

is of marginal value, the grand jury can pursue
other avenues of inquiry; if the testimony is thought
sufficiently important, the grand jury can seek a
judicial determination as to the bona fides of the
witness' Fifth Amendment claim, in which case the
witness must satisfy the presiding judge that the
claim of privilege is not a subterfuge.

If in fact

"there is reasonable ground to apprehend danger to
the witness from his being compelled to answer",
the prosecutor must then determine whether the answer
is of such overriding importance as to justify a
grant of immunity to the witness.

- 29-

"If inununity is sought by the prosecutor and
granted by the presiding judge, the witness can
then be compelled to answer, or pain of contempt,
even though the testimony would implicate the
witness in criminal activity."

WITNESS' RIGHT TO
HAVE LAWYER PRESENT

INSTRUCTIONS GIVEN WITNESS:
" .•. if you would like to have a lawyer, he
cannot be inside this room.
side.

He can only be out-

You would be free to consult with him if

you so chose.

Now if during the course of this

investigation, the questions that we ask you, if
you feel you would like to have a lawyer outside
to talk to let me know."
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