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"In order for a police officer to have 

the right to seize contraband in plain 

view without a search warrant, the 

officer must have a right to be in 

position from which he is able to view 

the property." 

William Walter Wilkins, Jr. 

Circuit Solicitor-
13th Judicial Circuit 

Greenville- Pickens Counties 
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SEARCH AND SEIZURE 

SEARCHING FOR ITEM NOT 
LISTED IN SEARCH WARRANT 

UNITED STATES V. SANCHEZ 
509 F 2d 886 

Police in Toledo, Ohio, received a telephone 

tip from a reliable informer, previously known to 

police, that the informer had seen heroin at an 

apartment in Toledo a short time before. Toledo 

police obtained a search warrant for illegal drugs 

and prepared to execute a raid on the apartment. 

While they were preparing for the raid, the 

police received another telephone call from the 

same informer to the effect that explosives were 

illegally stored in the suspect (Sanchez) apartment. 

ATF officers were notified immediately and invited 

to accompany local officers on the raid, which took 

place about two hours later. 
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Neither local police nor ATF officer obtained 

another search warrant for explosives. 

No drugs were found at the apartment, but a 

quantity of dynamite illegally stored was found on 

the premises in a box and storage locker in plain 

sight in one of the rooms. 

At trial, the defendant Sanchez argued that 

there was no search warrant for the explosives and 

that, therefore, the seizure was unlawful and the 

evidence could not be admitted against him. 

The Government argued that there was a valid 

warrant for drugs and that the explosives were 

found in plain sight during the search for drugs. 

The seizure, said attorneys for the prosecution, 

was valid as an exception that permits seizure of 

any contraband discovered in plain sight during a 

lawful search (for drugs). 
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The United States Court of Appeals (6th Circuit) 

said: 

"The only warrant in this case was one directing 

the Toledo police to search the Sanchez house for 

narcotics. The simultaneous search by the Federal 

agent for the explosives was admittedly conducted 

without a warrant. 

"Under certain circumstances police authorities 

are empowered to seize without a warrant articles in 

plain view. Anno. 29 LEd 2D 1067. Unquestionably, 

the two containers of explosives were not concealed 

and were clearly visible. 

"The warrantless seizure of the explosives 

would not offend the United States Constitution so 

long as all the requirements of the plain view 

doctrine were satisfied. 
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"We believe that the warrant authorized only 

the local officers to enter and search the Sanchez 

property for narcotics. It could not be used to 

validate the entrance of a Federal officer having 

both probable cause and opportunity to obtain a 

separate warrant to search for different items of 

property. Byers v. US, 71 LEd 2d 520." 

Explosives found on the Sanchez premises were 

suppressed as evidence and the prosecution of the 

case fell. 

COMMENT BY THE COURT 

"To uphold the search and seizure (of the 

explosives) by the Federal agent in this case with

out the interposition of any of the Fourth Amendment 

restrictions would come perilously close to reviving 

the long discredited general warrant. This step we 

are· not willing to take." 
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SEARCH BY SEPARATE AGENCIES 

"On the facts of this case, there were two 

simultaneous but distinct intrusions, each conducted 

by separate agencies for the purpose of securing 

different types of property. Each search had to be 

authorized independently by a separate warrant 

unless the warrant requirement was excused by a valid 

exception. Here the Federal agent had probable 

cause to suspect the presence of explosives in the 

defendant's house, and he had the opportunity to 

procure a proper warrant. Instead of doing so, he 

chose to ignore the warrant requirement and to enter 

the premises with local officers who were conducting 

a search for unrelated property. Such action 

circumvents the safeguards of the Federal Constitution." 
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COMMENT BY THE EDITOR: 

Apparently, if the local officers had not 

summoned Federal officers and had come upon the 

dynamite stored on the Sanchez premises in the normal 

course of their search for drugs, they could have 

made a valid-evidence seizure of it ••. even though 

they ha~ prior knowledge of its existence. This 

does not appear completely consistent with the 

Sanchez decision, but the Court in Sanchez does not 

condemn a case (US v. Carwe 11 4 91 F2d 1334) that 

approved seizure of a gun by local officers with a 

narcotics search warrant even though they had prior 

knowledge that the contraband gun was on the 

premises. In the Carwell case, Federal officers 

did not accompany local officers, although the gun 

was later turned over to the ATF and was used as 

evidence in court. 
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RULE OF THUMB 

It appears under the Sanchez and Carwell 

decisions that a workable rule to follow when 

officers have probable cause to suspect the presence 

of other contraband than that called for in their 

search warrant, is to obtain another search warrant 

when there is time to do so. If another agency, 

such as a Federal law enforcement agency or SLED, 

is interested independently in the other contraband, 

another search warrant should be obtained if at all 

possible. Personnel of another agency, searching 

for something different than that listed in the 

warrant, should not depend on that warrant. They 

should get their own. 

These decisions (Sanchez and Carwell) in no 

way change the 'plain view' doctrine that when 

contraband not listed in a search warrant is 

discovered inadvertently by officers in the course 

of a proper and lawful search for something else, 
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that contraband may be seized and used as evidence. 

But, whenever the searching officers had prior 

information as to the probable presence of some 

contraband not listed in their warrant, Sanchez 

raises a substantial question as to the right of 

the officers to seize and use in evidence such 

contraband, even when no other agency is involved. 

Cf. Carwell, supra. 

1 
J 

1 
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DISPOSITION OF FORFEIT PISTOLS 

(1975 GUN REFORM ACT) 

Under the State's pistol law before it was 

amended by the so-called gun reform law of 1975 

(originally Act 330 of 1965) the disposition of 

pistols forfeited because of unlawful possession 

or sale was governed by Section 9 of Act 330 

(Section 16-129.7, 1962 Code of Laws of South 

Carolina, as amended): 

§16-129.7. PENALTY FOR VIOLATION OF ARTICLE; 

DISPOSITION OF FINES; FORFEITURE OF PISTOLS. 

Any person violating any of the provisions of this 

article shall, upon conviction, be fined not more 

than one thousand dollars or be imprisoned for not 

more than one year, or both. 

When a violation occurs within a municipality 

the monies from the fine shall be delivered to the 

municipality by the clerk of court. If the violation 
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takes place outside a municipality, the monies from 

the fine shall be delivered to the county treasurer. 

Any person convicted of violating the provisions 

of this article, in addition to the penalty provided 

herein, shall have such pistol as is involved in any 

such violation confiscated and delivered to the 

municipality or county where the violation is 

committed. Thereafter the pistol shall be sold 

pursuant to the provisions of §16-146. No such sale 

shall be made to any of the individuals forbidden to 

possess or acquire a pistol or convicted of 

violating any of the provisions of this article. 

I 
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SECTION 16-146 READS: 

§16-146. CLERKS OF COURTS AND MAYORS AUTHORIZED 

TO SELL FORFEITED WEAPONS. The clerk of court in 

each county of this State shall keep in a suitable 

book the make, brand, calibre, number and other 

description that will identify any forfeited weapon. 

And such clerks may sell any forfeited weapon to 

anyone who, under the law, may carry such weapons, 

to licensed dealers in this State or to persons or 

dealers out of the State. The clerk shall receive 

ten per cent of the amount of sale as his fee; 

PROVIDED, in no event shall the fee exceed one 

dollar. The balance of the sale price shall go 

into the school fund of the county. All mayors of 

towns and cities in which weapons are forfeited shall 

have the same duties and powers as the clerk of court 

in respect to weapons forfeited to the county and the 

funds obtained from such sale shall go into the town 

or city treasury. 
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informant known to one of the officers had seen 

antique handguns on the Canestri premises (four of 

which were described and noted as fitting the 

descriptions of four of the stolen guns); (3) that 

a fellow officer had advised the two affiants that 

Joseph Canestri had been found to be in possession 

of stolen property on an earlier occasion that year; 

(4) that a reliable informant, who had furnished 

information leading to convictions in the past, had 

seen three handguns similar to those taken from the 

Mezzonotte home in the possession of Kenneth Davis; 

and (5) that Kenneth Davis and Joseph Canestri were 

known to be friends and associates. On the basis of 

this affidavit a judge of the Connecticut Circuit 

Court issued search warrants authorizing the search 

of both the Canestri and Davis homes. 

When the police officers arrived at the Canestri 

home, they were admitted by Mrs. Canestri, the mother 

of the defendant and Joseph Canestri. In the course 

of their search the officers found narcotics 
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paraphernalia in Joseph's room. In the basement the 

officers encountered a locked room. After breaking 

into the room they found some seventy guns including 

the three guns that were seized as contraband and 

that were the subject of the motion to suppress. 

In addition to those three guns, the officers seized 

one knife and five guns that had been listed by the 

National Crime Information Computer Center as having 

been stolen and one other gun that they thought was 

contraband. 

On appeal it was argued for the defendant that 

the search warrant was invalid because it had been 

based on information from an informer whose reliability 

was not established. 

The Court of Appeals (2nd Circuit, Conn.) upheld 

the warrant for two reasons: 
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CONCLUSION FLEMING'S NOTEBOOK! 

The provision providing for sale of forfeited 

pistols (possession or sale) by clerks or mayors 

was repealed by the 1975 Gun Reform Act. The 

1975 Act, providing that forfeited pistols shall be 

given to police or sheriffs' departments applies to 

all forfeited pistols (possession and sale) ... not 

only to those forfeited because of unlawful sales. 
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FLEMING'S NOTEBOOK, Chapter 117: 

BOGUS ARREST WARRANTS 

Amazingly enough, there are still a significant 

number of bogus arrest warrants being issued by 

magistrates in this State ..• resulting in law 

enforcement officers placing themselves in position 

to be sued or prosecuted by attempting to execute 

them. 

The latest example was an arrest warrant issued 

upon application of a merchant charging a woman with 

'breach of promise' because she failed to pay her 

open account with the merchant. A 'cost' of ten 

dollars was added to the amount of the bill, and the 

magistrate instructed the officer who took the 

warrant that it could be 'settled' for the amount of 

the bill plus the $10 costs. 
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There have been numerous other cases of similar 

arrest warrants ••• some charging 'obtaining goods 

under false pretenses' because of failure to pay an 

open account. 

Neither so-called 'charge' is a crime at all .•. 

and such attempt to collect a debt by use of arrest 

and jailing of the debtor is a clear violation of 

the debtor's Constitutional rights. 

Every department should have one or more senior 

officers to check every arrest warrant before it is 

executed. Sheriffs, particularly, should be sure 

on this point. They, unlike chiefs of police or 

other department heads, are personally responsible 

in civil suit for an unlawful act of any deputy 

committed in line of duty •.• even though the sheriff 

might have no knowledge whatever of the act. 

30 ••• EFM 
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