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BOND IN CLAIM & DELIVERY 

The Attorney General's Office has 
issued an Opinion on December 22, 1982 
concerning the plaintiff's bond in 
Claim & Delivery actions. The opinion 
states that 11 the preferred course-is to 
have the plaintiff's bond ... executed 
by sureties other than the plaintiff. 11 

F9r your information, the entire 
opjnion is reprinted here. 

11 In a letter to this office 
you questioned the sufficiency 
of a straw bond in a claim 
and delivery action in 
magistrate's court. In our 
telephone conversation you 
indicated you were referenc
ing a situation where a 
plaintiff acts as the surety 
in the claim and delivery 
action he initiates. 

Section 22-3-1330(a), Code 
of Laws of South Carolina, 
1982, states in part that 
as to a claim and delivery 
action: 

[o]n receipt of such 
affidavit and an under-
taking in writing, exe
cuting by one or more 
sufficient sureties, 
to be approved by the 
magistrate before whom 
such action is commenc
ed, to the effect that 
they are bound in double 
the value of such 
property ... , 

(continued on page 4) 
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Recent 
Supreme Court Decisions 

LINE-UPS 
RIGHT TO COUNSEL 

ELEMENTS OF SAFECRACKING 

State v. Fond, Opiniun No. 21802, 
Filed November 1, 1982. 

Defendant was convicted and sentenced 
for armed robbery and safecracking. He 
appeals, asserting that error was committ
ed in admitting identification testimony 
from the yictim and two witnesses. The 
victim and two witnesses viewed a photo
graphic line-up at the sheriff's depart
ment in Florence County several hours 
after the crime was committed. All 
three identified the defendant's photo
graph. Two months later the victim 
viewed a physical line~up where he again 
identified the defendant as his assailant. 

The Supreme Court quoting State v. 
Gambnett, 266 SE2d 78 (1980), said that 

The standard for determining 
the admi ssabi 1 i ty of pretri a 1 
identifications is whether 
the procedure was so imper
missibly suggestive as to 
give rise _to a very substan
tial likelihood of misidenti
fication. 

The photographic line-up consisted 
of six photographs of persons matching 
the appellant's general description. The 
physical line-up, which consisted of five 
men, where at least four ~f the partici
pants were a good match for the defendant. 
The Court said that they see nothing 
in these procedures impermissibly sugges
tive of appellant. 

The court observed that the night
clerk, who was the victim in this case, 



had an opportunity to observe the defen
dant at close range for seven to eight 
minutes in a well lit room, that he was 
positive of his identification and 
the 1 ine-ups were conducted soon aft- ·' 
er the crime. One of the other witness
es had also had an opportunity to ob
serve the defendant for a period of 
time in a well lit area. 

The defendant also argued that he 
was denied his right to counsel at the 
physical line-up because the state had 
failed to provide counsel with a copy of 
the night clerk•s description prior to 
the line-up, and secondly that the 
nightclerk refused to be interviewed by 
defendant•s counsel following the line-up. 
The Court quoted U.S. v. A6h, a 1973 
Supreme Court case and said that 

Counsel is required at a 
line up primarily to ob
serve any suggestive 
influences to enable him 
to effectively reconstruct 
the line up for the jury 
at trial. 

The Court set aside the safecracking 
conviction, saying that .. explosives, 
tools, and any other implements .. which 
comes from the S.C. Code 16-11-390, is 
an essential element of the crime of 
safecracking. In this trial there is 
no evidence in the record that any ex
plosives, tools or other implements 
were used, therefore the state had failed 
to prove an essential element of the 
crime and the defendant•s motion for 
directed verdict should have been 
granted. 

BURGLARY 

State v. Full~, Opinion No. 21805, 
Filed November 3, 1982. 

The Court, in a per curiam opinion, 
discussed the crime of burglary. Break
ing is an essential element of burglary. 
State v. ~ook4 283 SE2d 830 (1981). 
Entry effected by trickery or deception 
constitutes a constructive breaking a 
common law. Pedone v. State 341 So.2d 
532 (Fla. 1977); 12A C.J.S. Burglary 
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Section 18 (1980). Section 16-11-310 
S.C. Code annotated (1976), defines 
burglary to include the common law 
offense. See State v. ~anham, 135 
S.C. 389 (1879). The Court held that 

entry gained by trickery 
or deception is a con
structive breaking and 
satisfies the breaking 
element in the definition 
of burglary. 

RBARSAY - PRIOR INCONSISTENT STATEMENTS 
LIE DETECTORS 

State v. Copeland, et at, Opinion 
No. 21808, Filed November 10, 1982. 

In this death penalty case, the 
court adopted a new 11 prior inconsistent 
statement .. rule: · 

Heretofore, South Carolina 
has followed the traditional 
rule that testimony .of in
consistent statements is 
admissible only to impeach 
the credibility of the 
witness. Henceforth ,from 
,today, we will allow testi
mony of prior .inconsistent 
statements to be used as 
substantive evidence when 
the declarant testifies at 
trial and is SJ.Ibject to 
cross-examination. 

The Court adopted this new rule be
cause it 11will more effectively aid in 
the discovery of truth ..... 

The Court also refused to make an 
exception to the general rule that poly
graph examinations are inadmissable. 
Copeland had requested that the results 
of the polygraph examination of the 
State•s key witness be allowed introduc
tion during the sentencing phase of the 
trial. The Court declined .. for the same 
reason that it is general~y inadmissable -
its questionable reliability for 
scientific accuracy. 



QUESTIONS BY 
JUROR DURING TRIAL 

State v. Bannett, Opinion No. 21810, 
Filed November 22, 1982. 

The Supreme Court held that jurors 
may, under proper conditions, ask ques
tions during the trial. The Court quot
ed, with approval, from THE STATE TRIAL 
JUDGE Is BOOK: -

The effort of a juror to 
ask a question of a wit
ness during the trial of 
the case presents a deli
cate problem. Most courts 
hold that jurors should not 
be permitted to propound 
direct questions to the wit
nesses for the reason that 
there is no way of con
trolling questions directed 
at non-material prejudicial 
matter. Questions by juror 
may be embarrassing to a 
witness, the judge, or the 
attorney. They may adversely 
influence other jurors and 
have a prejudicial effect on 
the case. They always make 
it difficult or embarrassing 
to object. 

Many good suggestions have 
been advanced as to how to 
handle the situation when 
it arises, short of an ar
bitrary refusal to permit 
a juror to ask any question. 
The juror may be told that 
if he will be patient 
the matter of his concern 
will very likely be 
covered in due course by 
further questions on direct 
or cross-examination. He 
may be advised to reduce 
his question to writing 
and pass it on to the 
judge. The· judge may then 
call the attorneys to the 
bench and present the 
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request to them. He may 
hear and rule on an objection 
to the question, on the 
record and out of hearing 
of the jury. He may rule 
that the question is or 
is not proper to be asked. 
He may ask it himself or 
permit one of the of the 
attorneys to ask it. The 
juror may be told to wait 
until the testimony is 
concluded, and if then his 
question remains unanswered 
may submit his request in 
writing to the court. If 
the trial judge determines 
that it is relevant, compe
tent and material, he should 
arrange for its presentation. 
By tactful handling, the 
trial judge should be able 
to discourage questions 
from jurors. The hazards 
of an irretrievable and 
harmful error from a 
promiscuous and unexpur
gated question by a juror 
far outweigh the disad
v-antages that may arise 
from an unanswered inquiry. 

The recommended procedure is for the 
juror to reduce his question to writing. 
The judge may consult with counsel, and 
determine if the question is proper. 
Either the judge or counsel may then put 
the approved question to the witness. 

ASSAULT 

In .the Ma:t.teJL ofi: TeJLua. VV!.! Mc.Gee; 
Opinion No. 21845, filed January 5, 1983. 

In this appeal from Family Court, 
the Supreme Court confirms the elements 
of the crime of assault: 

The crime of assault has 
long been defined as an 
unlawful attempt or offer 
to commit a violent injury 
upon the person of another, 
coupled with a present 
ability to complete the 



attempt or offer by a 
battery. [citation 
omitted.] While words 
alone do not constitute 
an assault, ... if by words 
and conduct a person in
tentionally creates a 
reasonable apprehension 
of bodily harm,it is an 
assault. 

RESIGNATIONS 

Judge Henry N. Moore 
Anderson County Ma.lgi strate 
Route 2 
Starr, SC 29684 

Judge Paul M. Richardson 
Marion County Magistrate 
Route 2, Box 164 
Gresham, SC 29546 

NEW MAGISTRATE 

Judge Horace Bernard Horne 
Saluda County Magistrate 
Route 1, Box 85 
Saluda, SC 29138 

Listed below are the scheduled dates 
for Voluntary Magistrates and Municipal 
Judges Schools for 1983. There may be, 
on occasion, only a one day class held 
of the two scheduled days. 

January 27, 1983 
February 24 & 25, 1983 
March 31 & April 1, 1983 
April 28 & 29, 1983 
June 2 & 3, 1983 
June 30 & July 1, 1983 
August 4 & 5, 1983 
August 18, 1983 
October 6 & 7, 1983 
November 3 & 4, 1983 
'December 1 & 2, 1983 
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(Bond in Claim! Delivery continued) 
the appropriate pleadings will be 
issued. Such bond serves to pro
tect the defendant ·in case ·the 
plaintiff does not prevail. 

In Marshall Brothers Furniture 
Company v. Draw1y, 184 S.C, 492, 
193 SE 49 (1937 , the South 
Carolina Supreme Court was con
cerned with the question of 
whether a plaintiff must exe
cute the bond given by the plain
tiff in a claim and delivery 
action brought in magistrate's 
court. The Court citing an 
earlier decision in Polite v. 
Bero, 63 S.C. 209, 41 SE 305, 
306 determined that: 

[t]here is no require-
ment that the undertaking 
to be given by a plaintiff 
in a claim and delivery 
proceeding in a magistrate's 
court ... be executed by the 
plaintiff, the only require
ment being that 'an under
taking, in writing,executed 
by one or more sufficient 
sureties, not by the plain
tiff-but by one or more 
sureties-to the effect that 
they, that is, the surety 
or sureties, are bound." 
184 S.C. 492 at 497. 
(Emphasis added) · 

Therefore, even though the question 
before the Court was whether a 
plaintiff was required to execute 
the undertaking, and not if he was 
authorized to execute such, as is 
your question, the Court, as 
quoted, stressed that what is 
necessary is an undertaking executed 
by one or more sufficient sureties 
independent of plaintiff oblig~ting 
themselves on such undertaking. 
Such is consistent with a statement 
in 77 C.J.S., Replevin §105(G}(2} 
where is provided that: . 

under statutes requiring 
the bond to be executed, 
'with sufficient sureties', 
it has been decided that ... 



..... 

(a) ... defendant in re
plevin is entitled to 
two sureties therein, 
independent of plaintiff, 
who cannot be taken as 
a surety ... The solvency 
of plaintiff in the re
plevin suit does not 
dispense with the necessity 
for the number of sureties 
required by statute on the 
bond ... 

I am aware, however, of a practice 
in this State of plaintiffs acting 
as sureties as to claim and deli
very actions initiated by such 
plaintiffs, particularly where 
the property claimed is of small 
value. Presumably, it could be 
asserted that such sureties should 
be deemed sufficient unless a de
fendant excepts to such as pro
vided by §23-3-1340, Code of 
Laws of South Carolina, 1976. 

However, as referenced, the preferred 
course is to have the plaintiff's 
bond in a claim and d~livery action 
executed by sureties other than the 
plaintiff. Section 23-3-1330, 
supra, appears to be quite clear 
in requiring the execution of such 
bond by "one or mere sufficient 
sureties, to be approved by the 
magi.strate." 

******* 

LAYWER REFERRAL SERVICE 

Magistrates often have people come 
into their office seeking help on pro
blems of such complexity that the best 
course of action is to recommend that 
they talk to an attorney. Some statutes, 
in particularly the Consumer Code, 
allows the awarding of attorney's fees 
by the Court when the plaintiff wins. 
Lawyers will often take cases which 
have small damages because fees can be 
awarded. The S. C. Bar provides a list 
of attorneys who have agreed to consult 
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with people who do not have an attorney. 
The 30 minute consultation is for are
duced fee. (Usually $15). If you 
would like to tell people about this, 
the telephone numbers are~ 

Richland/Lexington County 799-7100 
Statewide 1-800-922-1583 

******** 
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