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Recent Decisions 

STATE DOCUMENI.S 
of the Supreme Court l{ecent Legislation 

State v. Kee~a~, Opinion No. 21796 
Filed October 7, 1982 

The Supreme Court, in a per curiam 
opinion, struck down, as unconstitution
al, §22-5-310 to 360 Code of Laws of 
South Carolina 1976. These sections 
deal with the magistrate•s duties to 
conduct preliminary hearings. The Court 
also struck down §17-23-140 which con
cerns notice of right to a preliminary 
hearing. 

The Court adopted Circuit Court 
Rule 103, 11 Disclosure in Criminal Cases 11 

to provide for a formal discovery pro
cedure in criminal cases . Rule 103 
makes available certain information to 
the opposing party. This rule is the 
same as Rule 16 of the Federal Rules of 
Criminal Procedure as amended. 

The Court also adopted Circuit 
Court Rule 104 11 Preliminary Hearings. 11 

The rule provides that notice of the 
right to a preliminary hearing be given 
at the bond hearing or in non bailable 
offenses at a time no later than would 
be required if the offense was bailable. 
Notice is given orally and by means of 
a form which can be signed to request 
the hearing. 

The request shall be made within 
ten days after notice and the hearing 
within ten days after notice. 

After concluding the hearing the 
magistrate shall transmit forthwith t o 
the Clerk of Court his findings togeth
er with all papers in the hearing . 
(Opinion continues on page 8) 

Act No. 338 
This act amends §23-5-50 and now 

authorizes highway patrolmen to accept 
roadside bonds of up to $200. 

Act No . 355 
This act allows first offense DUI 

offenders to obtain a provisional 
license provided that the person enters 
an Alcohol and Drug Safety Action Pro
gram and furnishes proof of responsibi
lity. The ASAP program is mandatory and 
failure to successfully complete the 
program will result in the full suspen
sion being imposed. 

Act No. 358 
This act repeals §17-25-40 and re

places it with a provision requiring a 
life sentence for any person convicted 
for a third time of the crimes of 
voluntary manslaughter, first degree 
criminal sexual conduct, armed robbery, 
burglary, safecracking and ABIK with no 
part of the sentence to be suspended. 
The decision to invoke sentencing is 
within the discretion of the solicitor. 

Act No 365 
The S. C. Underwater Antiquities Act 

of 1982 ~cts up a system t~ preserve 
underwat er artifacts and control the re
covery of such items. Three types of 
licenses are created: hobby, search and 
salvage with provisions for persons under 
sixteen to obtain restrictive license·s. 
The various types of licenses allow cer
tain acitvity with regard to underwater 
exploration and recovery of antiquities 
and other objects and proscribe other 
activities . Possession of anitquities 
by unlicensed persons constitutes prima 



facie evidence of violation. The 
penalty for a hobby license violation is 
30 days or $200 and search or salvage 
license violations are penalized by a 
fine of up to $10,000 or 2 years in jail. 

Act No. 370 
The Freedom of Information Act was 

amended to add police incident reports 
to the type of information which is open 
to the public. 

Act No. 375 
This statute makes it unlawful to 

give a false or fictitious name or the 
name of another without permission,for 
the purpose of obtaining or attem~ting 
to obtain a refund from a store . The 
penalty is $200 or 30 days. 

Act No. 381 
The S.C. Forestry Commission is 

authorized to aopoint forest law enforce-, \ 

ment officers to enforce laws and regu-
lations enacted for the protection of 
forest and woodlands and these officers 
have arrest powers for violation of 
forestry laws. They can obtain and 
serve warrants and they are to be 
trained at the Criminal Justice Academy. 

Act No. 385 
This act is the 11 Consumer Protect

ion Code Revision Act of 1982 11
• Sever

al sections have been changed which are 
of particular interest to magistrates. 

Section 37-1-203 has been changed 
to allow any court, within statutory 
limitations, to exercise jurisdiction 
over creditors governed by this Act. 
Formerly jurisdiction was limited to 
common pleas. Section 37-1-109 which 
authorizes the dollar amounts in the 
UCCC to change in accordance with the 
Consumer Price Index has been made 
applicable to various sections of the 
law. See §§37-2-104(1)(e), 37-2-106 
(1)(b), 37-2-203(1)(a), 37-2-407(1), 
37-3-104(1)(d), 37-3-203(1)(a), 37-3-
510, 37-3-511, 37-3-514, 37-5-103(2). 
All magistrates should note that 
§37-5-103(2) is concerned wit~ deficien
cy judgments. A deficiency judgment 
cannot be had when the creditor takes 
possession of the goods and the cash 
sales price was less than $2400. 
Note that this was formerly $1500. 
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Section 37-5-110 and 111 (Notice of 
Right to Cure and Cure of Defau1t) have 
been amended and important language has 
been added to §37-5-111(3); to wit, 
added after the last sentence is: 

In any enforcement pro
ceedings, however, the 
creditor must affirmatively 
plead and prove either 
that the notice to cure 
is not required or that 
the creditor has given the 
required notice, but the 
failure to so plead will 
not invalidate any action 
taken by the creditor 
that is otherwise lawful 
and if the creditor has 
rightfully repossessed 
any collateral will not 
constitute conversions. 

In addition subsection 4 has been 
added to §37-5-111 

(4) Any repossession of 
collateral in violation 
of this section is void 
and the creditor shall 
be liable for conversion. 

Three new sections have been added. 
Limitations on Creditor•s Remedies, 
§37-1-101 et ~- These are: Section 
37-5-113 which sets venue in the con
sumer•s resident county; Section 37-5-
114(1) which requires that the complaint 
allege the facts of default, the amount 
owed, an indication of how that was 
determined, and that either the notice 
to cure was given or is not required; 
Section 37-5-114(2) which limits default 
judgments to cases of verified complaints 
or proof by sworn testimony, by affidavit 
or otherwise; and Section 37-5-115 which 
allows the court which granted the default 
judgment to stay enforcement of or relieve 
the consumer from the judgment by order. 
upon just and equitable conditions. 

While Act 385 makes many more chang
es to the Consumer Code, the one mentioned 
above are of particular significance to . 
magistrates. 



Act No. 389 
This act amends §44-17-440 regard

ing the custody and transportation of 
prospective mental health patients and 
allows friends or relations to trans
port the patient provided he signs a· 
statement that he freely assumes the 
responsibility of providing timely 
transport. 

Act No. 398 
This act makes certain changes to 

the Children's Code. Sections 20-7-50, 
20-7-60 and 20-7-80 are amended to make 
punishment in the discretion of the 
circuit court. Sections 20-7-80, 
Cruelty to Children, is amended by add
ing the words after the penalty 11 at 
the discretion of the magistrate ... 
Other. changes are concerned with the 
renumbering of various sections and 
other similar changes. 

Act No. 399 
This act authorizes the establish

ment of central magistrate's court for 
small claims in Charleston County. 

Act No. 400 
This act adds ,~.,paraphernal i a11 to 

the definition of 11 deliver 11 or 11 delivery 11 

in §44-53-110, and defines .. parapherna
lia .. as 

any instrument, device 
article, or contrivance 
used, designed for use 
or intended for use in 
ingesting, smoking, ad
ministering, or preparing 
marijuana, hashish, hash
ish oil, or cocaine. 

A new section, §44-53-391 is added 
which makes paraphernalia unlawful and 
paragraph (b) of the new statute sets 
out evidentiary items to be considered 
by the court in determining if an object 
is paraphernalia. The penalty for vio
lation is a civil fine of $500 except 
corporations are subject to civil fines 
of up to $50,000. The fines do not 
give rise to any disability based on 
criminal convictions. 
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Act No. 401 
This act adds §16-11-125 to the 

Code and makes it a misdemeanor to wil
fully and knowingly present or cause to 
be presented a fake or fraudulent claim 
for payment of a fire loss under an in
surance contract. Penalty is not more 
than $10,000 or 5 years or both. 

This statute is supplemented to and 
not in lieu of existing law relating to 
falsification of documents. 

Act No. 404 
Th1s act amends the pistol law, 

§16-23-20(1) to allow 11 reserve poli:ce 
officers while serving and functioning 
as law enforcement officers 11 to carry 
pistols. 

Act No. 409 
Th1s act adds §23-1-180 to the Code 

of Laws and provides that no law enforce~ 
ment agency may sell at auction any beer 
or other malt beverage products seized 
for violation of the law unless such 
products, at the time of auction, meet 
the quality control standards of the 
manufacturer regarding freshness and 
fitness for consumption. If the products 
do not meet the standards then they shall 
be destroyed by the law enforcement 
agency. 

Act No. 418 
This act adds §61-9-61 to the ABC 

Laws and makes it unlawful for any person 
to transfer or give to a minor (under 18) 
any beer or wine anywhere in the state. 
Excepted to this statute are spouses over 
18, parents, guardians, and wine used in 
a bona fide religious service. It is 
a magistrate court offense with penalties 
of $200 or 30 days. 

Act No. 421 
This act amends the statewide pre

trial intervention program and provides 
that persons charged with driving under 
the influence or any traffic related 
offense which is punishable only by fine 
or loss of points shall not be considered 
for intervention. 



The pre-trial intervention act is 
further amended by adding §17-22-70, a 
provision that the records in the solici
tor•s office shall adher to and abide by 
the federal confidentially in 42 C.F.R. 
Part 2 and any other applicable federal 
state, or local regulations. 

Section 17-22-90 is amended by add
ing that the offender who enters the 
intervention program shall agree in 
writing that the records relating to his 
participation in pre-trial intervention 
or information obtained through the pro
gram is not admissable as evidence in 
subseqent proceedings, criminal or civil. 
Communications between the counselors 
and the defendants are privileged commu
nications unless a court of competent 
jurisdiction determines that there is a 
comp~lling public interest that such 
communication be revealed. In no case 
shall a written admission of guilt be 
required of a defendant prior to accep
tance nor prior to completion of the 
pre-trial intervention program. 

Section 17-22-130 is amended by 
Act No. 421 to require that the circuit 
solicitor furnish to SLED the identifica
tion on people who apply for intervention 
who are accepted or rejected and who 
succ~ssfully complete or unsuccessfully 
completes the intervention program. 
SLED is to use this information only 
when a circuit solicitor inquires as to 
whether a person has previously been 
accepted in PTI. However, the informa
tion can be released to the state PTI 
coordinator•s office for purposes of 
annual reports as long as no identifica
tion information on individual defendants 
are released as public knowledge. 

Section 17-22-150 is amended to 
allow the offender, once the non-criminal 
disposition of the charge or charges has 
been made, to apply to the court for an 
order to destroy the official records 
relating to his arrest and no evidence 
of such records pertaining to such 
charges shall be retained by any munici
pality, county, or state agency, except 
as otherwise provided in §17-22-130. 
Once that expungment has taken place, 
the person is not guilty of perjury or 4 

otherwise g1v1ng a false statement by 
reason of his failure to recite or ac
knowledge such arrest in response to 
any inquiry made of him for any purpose. 

Act No. 422 
Amends §20-7-410 of the Children•s 

Code to allow the magistrate•s courts, 
municipal courts and circuit courts to 
have concurrent jurisdiction with the 
Family Court when the defendant is under 
17 years of age and he is charged with 
a violation of Title 50 relating to fish, 
game and watercraft when such courts 
have jurisdiction of the offense charged 
if committed by an adult. The Family 
Court is also required to report convic
tions of Title 50 to the Wildlife and 
Marine Resources Department. 

Act No. 423 
This act amends the Drug laws and 

adds to Schedule I, Item 47 Alphamethyl
fentanyl, (N-[alpha-methyl-beta-phenyl) 
ethyl-4-piperidyl]propionanilide; 1-(1-
methyl-2-phenylethyl -4-(N-propanilido) 
piperdine). 

Schedule I, §44-53-190 is also 
amended to add a paragraph (f) ·~ Umu 1 ants 11 

which says 

Unless specifically accepted 
or unless listed in another 
schedule, any material, 
compound, mixture, or pre
paration which contains any 
quantity of the following 
substances having a stimu
lant effect on the central 
nervous system, including 
its salts,isomers, and salts 
of isomers: (1) fenethyll i ne 
(2)N-ethylamphetamine . 

Schedule II, §44-53-210 is amended 
by adding the generic name to Item 15 
of subsection (c) and now reads 11 15. 
Pethidine (meperidine) ... 

Schedule III, §44-53-230 is amended 
by deleting from paragraph (b), Item 4 
mazindol . 

Schedule IV, §44-53-250 has been 
amended to Act No. 423 to include the 



following depressants including salts, 
isomers (whether position, geometric, 
or optical), and the salts of such isomers 
whenever the existance of such salts or 
isomers and salts of isomers is possible. 
Item (1) Alprazolam 

( 2) Barb ita 1 
(3) Chloral Betaine 
(4) Chloral Hydrate 
(5) Chlordiazepoxide 
(6) Clonazepam 
(7) Cl orazepate 
(8) Diazepam 
(9) Ethchlorvynol 

(10) Ethinamate 
(11) Fl urazepam 
(12) Ha 1 azepam 
( 13) Lorazepam 
(14) Mebutamate 
(15) Meprobamate 
(16) Methohexital 
(17) Methylphenobarbital 
(18) Oxazepam 
(19) Paraldehyde 
(20) Petrichloral 
(21) Phenobarbital 
(22) Prazepam 
(23) Temazepam 

Subsection (b) stimulants, is 
amended to include all isomers (whether 
position, geometric, or optical) and the 
salts of the isomers whenever such an 
isomer or s~lt of the isomer is possible 
within the specific chemical des~gnation. 
It inserts as Item 2 mazindol, re
numbers Item 2 to be Item 3, renumbers 
Item 3 to be Item 4, renumbers Item 4 to 
be Item 5, and renumbers Item 5 to be 
Item 6. 

Act No. 427 
Act No. 427 amends §44-53-110 of the 

Code by adding two definitions. These 
definitions are 11 imitation control sub
stance .. which means a non-controlled 
substance which is represented to be a 
controlled substance and is packaged in 
a manner normally used for the distri
bution or delivery of an illegal 
controlled substance;(2') 11 non-controlled 
substance .. which means any substance of 
chemical or natural origin which is not 
included in the schedule of controlled 
substances set forth in this article or 
included in the federal schedules of 
controlled substances as set forth in 
Title 21, §812 of the U.S. Code or in 
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Title 21, Part 1308 of the Code of 
Federal Regulations. 

In addition, §44-53-390 is amended 
to make it unlawful for any person know
ingly or intentionally to distribute or 
deliver a non-controlled substance or an 
imitation controlled substance (A) with 
the expressed or implied representation 
that the substance is a narcotic or a 
non-narcotic controlled substance or with 
the expressed or implied representation 
that the substances of such nature or 
appearance that the. recipient of the dis
tribution or delivery will be able to 
dispose of such substances or controlled 
substance; and (B) when the physical 
appearance of the finished product is 
substantially similar to a specific con
trolled substance or if it is a tablet or 
capsule, it is similar in color, shape, 
or size to any controlled substance dosage 
form or its finished dosage form has 
similar, but not necessarily identical 
markings on each dosage unit as any con
trolled substances dosage form, or if its 
finished dosage form container bears 
similar, but not necessarily identical 
markings or printed material as any con
trolled substance which is commercially 
manufactured and commercially packaged 
by a manufacture or repackager registered 
under the provisions of Title 21, §823 
of the U.S. Code. 

In any prosecution for unlawful 
delivery of a non-controlled substance, 
it is no defense that the accused belive 
the non-controlled substance to be 
actually a controlled substance. 

The provisions concerning imitation 
controlled substances and non-controlled 
substances do not apply to any transac
tion in the ordinary course of profession
al practice of a practitioner registered 
to dispense controlled substances nor 
shall they apply to a pharmacy acting in 
the normal course of business or pur
suant to the lawful order of a placebo 
prescription. 

Act No. 445 
Section 34-31-20 is amended to 

allow that for accounts stated or in all 
cases wherein any sum or sums of money 
shall be ascertained and being due, to 



draw the legal rate of interest at 8 3/4 
percent per annum. Money decrees and 
judgment of courts enrolled or entered 
shall draw interest according to law. 
The legal interest shall be at the rate 
of 14% per annum. 

Act No. 447 
This Act adds to the motor vehicle 

code Article 29, §56-3-2600, et ~-, 
which provides for temporary license 
plates and certificates of registration 
for motor vehicles which are to be re
gistered and licensed in another state. 
The new chapter, Article 29, provides 
that the Department of Highways and 
Public Transportation may provide tempor
ary license plates and registration cards 
to non-residents and to licensed motor 
vehicle dealers who apply. The fee is 
$10 and dealers may issue such temporary 
license plates to owners of vehicles 
which are to be permanently licensed in 
a .state other than South Carolina. The 
dealers are required to maintain per
manent records of all the plates deliver
ed to him and all the plates issued by 
him and must keep such records for at 
least one year. The dealer is required 
to send a copy of the temporary registra
tion certificate. 

· It is unlawful for a dealer to issue 
any temporary plates or registration 
cards containing any misstatement of 
fact or to knowingly insert any false in
formation upon the face of such plates 
or registration cards. The temporary 
license plate and registration certifi
cate is valid for 20 days. Any violation 
is a magistrate court offense, punishable 
by $200 or 30 days. 

Act No. 449 
Act No. 449 amends §16-11-110 to set 

up arson in the first degree, arson in 
the second degree and arson in the third 
degree. It also repeals §16-11-120. 

First degree arson is the wilful 
and malicious causing of an explosion, 
the setting of fire to, burning, or 
causing to be burned, or aiding, 
counseling, or procuring the burning of 
a building or structure which results in 
the destruction or damage to such 
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building or the burning of a building or 
structure which results either directly 
or indirectly in death or serious bodily 
injury to any person. The penalty is 
not less than five nor more than twenty 
five years. 

Second degree arson is punishable 
by not less than two and not more than 
twenty years. Second degree arson is 
the wilfully and maliciously causing an 
explosion, or setting fire to, or burning 
or causing to be burned, or aiding, 
counseling, or procuring the burning of 
any dwelling house or any kitchen, shop, 
barn, stable or other outhouse that is 
parcel thereof, or belonging to or ad
joining thereto, whether the property 
belongs to himself or another. 

Arson in the third degree is the 
wilful and malicious exploding, setting 
fire to or burning or causing to be 
burned, or aiding and counseling or pro~ 
curing the burning of any building other 
than those specified in first degree or 
second degree arson with the intent to 
destroy or damage such a building whether 
his own or anothers. Third degree arson 
is punishable by not less than one, nor 
more than ten years. 

Section 16-11-190 is amended and 
reads 

Any person who wilfully 
and maliciously attempts 
to set fire to or to burn 
or to aid, counsel or pro
cure the burning of any of 
the buildings or property 
mentioned in §§16-11-110 
to 16-11-140 or who commits 
any act preliminary thereto, 
or in furtherance thereof 
shall, upon conviction, 
be imprisoned for not less 
than one nor more than ten 
years or fined an amount 
not to exceed $10,000. 

These new provisions of arson, 
first, second and third degree, are 
cumulative to and not in lieu of other 
provisions of Chapter 11 of Title 16. 



Act No. 455 
This act sets uo a S.C . Crime 

Victim•s Advisory Board and a S.C. 
CrimeVictims Compensation Fund. 

The Fund is funded by a $2.00 
assessment on magistrate, recorder and 
municipal court offenses other than 
non-moving traffic violation and that 
is in addition to any other cost or 
fines imposed by law. For general 
sessions violations, the assessment is 
$20 and provisions are made to collect 
such assessments, either at the time of 
sentencing or as a condition of proba
tion or as a condition of parole. Court 
may also order the defendant to pay 
restitution commensurate with the offense 
committed. The state may place a lien 
against the offender and against any 
real or personal property of the offend
er in the same way as state tax liens 
are enforced and collected. 

The act is not retroactive and is 
paid only to victims and intervenors of 
crimes which are committed on or after 
January 1, 1983. An interven~r is a 
person who goes to the aid of another 
and suffers physical injury or death 
as a direct result of acting, not reck
lessly, to prevent the commission of a 
crime. The intervenor does not include 
law enforcement officers performing 
their normal duties. 

The procedures in this act are 
rather detailed and for further infor
mation reference should be made direct
ly to the statute itself. 

Act No. 456 
This act amends §§51-3-145 and 

51-3-146 as well as providing the 
authority of park rangers and super
intendents and other officials at state 
parks to enforce this statute. 

A list of unlawful acts to be 
committed in any park or facility under 
the jurisdiction of the Department of 
Parks Recreation and Tourism is lengthy 
and includes the destroying, defacing, 
disturbing, disfiguring or removing any 
part of any building, sign, structure, 
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or equipment to possessing firearms or 
fireworks, operating vehicles in a reck
less manner, consuming alcohol in public, 
including beer and wine, disorderly con
duct, operating audio devices, including 
radio, television, musical instruments, 
in such a manner and at such time as to 
disturb other persons, soliciting or 
engaging in business within the park, 
distributing notices, swimming in areas 
not designated, bringing a dog or other 
animal into the park unless it is crated, 
caged, or upon a leash, brin~inga saddle 
pack or draft animals into sites which · 
have not been developed to accomodate 
them, refusing to pay the required fee, 
entering when it is closed to the public~ 
and other specific violations. 

A section is added to the Code which 
allows park rangers, superintendents, and 
other officials designated by PRT and who 
have been appointed by the governor as 
state constables,to have the following 
authority: 

They may 

issue an official summons 
to any person apprehended 
for violating any law, the 
enforcement by which state 
constable is authorized by 
law, and such summons duly 
served shall give the p~o
per judicial official juris
diction to dispose of the 
matter after trial upon 
the date set in the summons. 

In addition, 

When any person is appre
hended by a designated 
park ranger, superintendent 
or other official upon a 
charge of violating any 
law, the enforcement of which 
by a state constable is 
authorized by law, the 
persons so being charged, 
upon being served with the 
official summons issued by 
such arresting officer and 
in lieu of being immediately 



brought before the 
proper judicial 
official to enter 
into a forma 1 
recongn izance ... may 
deposit with the ,appre
hending officer a sum 
of money as bail, not 
less than the minimum 
nor more than the maxi
mum fine but in no case 
to exceed the sum of 
two hundred dollars. 
... The summons duly 
served as herein pro
vided shall give the 
judicial official 
jurisdiction to dispose 
of the matter. 

Section 51-3-146 is amended to 
raise the maximum from $100 to $200 for 
any violation of §51-3-145. 

The act makes provisions for the 
prohibited articles and acts to be 
posted and displayed in a conspicuous 
place so as to be available for visitors 
and employees. 

CHANGES AND CORRECTIONS IN THE 11 GUIDE 
FOR MAGISTRATES, LIST OF JUDGES OF THE 
MAGISTRATE COURTS FOR 1982. 11 

Judge R.P. Moore 
Highway 76 and Singleton Road 
Pendleton, SC 29670 
(NeW'office location. Was 315 
Greenville Street) 

New Magistrate 

Judge Charles C. Maxwell 
Dorchester County Magistrate 
Route 1, Box 251 
Harleyville, SC 29448 

Resignations 

Judge Benny Fagan 
Spartanburg County Magistrate 
103 West Cherokee Street 
Chesnee, SC 29323 
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Judge J. Curtis Terry 
Greenville County Magistrate 
P .0. Box 66 
Piedmont, SC 29673 

Dates for the upcoming schools 
tn 1983 are as follows: 

January 27 and 28 
February 24 and 25 
March 31 and April 1 
April 28 and 29 
June 2 and 3 
July 1 and July 31 
August 4 and 5 
October 6 and 7 
November 3 and 4 
December 1 and 2 

RESOLUTION OF JOINDER 

The State of Kansas has signed a 
resolution of joinder into the Non
Resident Violator Compact, and will be
come a member of the compact effective 
January 1, 1983. 

State v. Keenan, (continued from page 1) 

The rule is effective October 7, 
1982 and a study is being conducted by 
the Court to determine the need for pre
liminary hearings and the procedures 
which should govern their application, 
if the hearings are found to be needed. 

Editor•s Comment: Except for some 
changes in the time frame for holding_ 
prelims and the fact that any delay w1ll 
not be grounds for delay of the prosecu
tion of the case in General Sessions, 
Keenan and Rule 104 does not appear to 
make a significant difference at this 
time. The mutual discovery rule, Rule 
103, is a significant step in the pro
secution and defense of cases in South 
Carolina. Mutual discovery in criminal 
cases has been the rule in Federal . 
Court and the majority of states for 
many years. It should not have any ad
verse impact on the conviction rate and, 
in fact,will be beneficial to law en
forcement in general. 
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