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ClAIM AND DELIVERY

Message from the Editor
F~t

At the DUI School, refereree was
made to a recent rule of evidence pronulgated for Circuit Courts. Rules of
the Circuit Court, Rule 98, dated
December 9, 1981.
This rule of evidence allows that
the proof of an analysis of a controlled
substance may be admitted into evidence
by way of a report by the chemist without
the necessity c;>f the chemist personally
being present or appearing in court.
In a like marmer, the chain of physical
custody may be established by the sworn
statement signed by each person in the
chain without the necessity of the person
being in court to testify.
If the defendant objects to the
introduction of these statements at the
preliminary hearing, then the trial judge
shall require each person to be present
in court in order to establish the chain
of custody and the analysis.
l•Jhile this rule is a Circuit Court
Rule, magistrates and IIllili<;ipal judges
should be familiar with it for preliminary hearings and the possible use at
single possession trials.

B~nk v. A &S
at. , Opinion No. 21702.

Canolina National

EnteAptU.6 e-6 , et

Filed May 4, 1982.

-

Plaintiff filed a camolaint and
affidavit '"'r.i.th the Circuit- Court requesting imnediate seizure of certain itens of
personal property. The Judge issued his
ex arte order directing that the Sheriffs
e counties involved close the businesses and place locks on the doors.

or

The defendants first attempted to
appeal to the Supr~ Court but the
appeal was dismissed for lack of jurisdiction because the Notice of Intent
to Appeal, which confers jurisdiction.
had not been served within ten days as
required. 272 S.C. 339, 251 SE 2d 762
(1979).
The defendant then nmred before
the trial judge
for an order declaring
void ab inition and/or
vacating so rruch of the
[original] Order ... as
directed the Sheriffs to
close the business establishments ooerated by
the Mortgagor.
These m:>tians were denied by the
trial judge and this appeal followed.
The trial judge held that by failure to
perfect the aopeal, the defendant had
Waived its right to any further relief.
Discussing ex parte orders, the Court
said that while tney are frowned upon.

..
they are appropriate under a proper
factual showing of "inmediate danger"
as contemplated by the claim and delivery
statutes.
If one canceives himself
to be a.ggreived by the
issuance of an ex parte
order, the proper procedure is to apply
promptly to the issuing
authority to vacate.
In this case, having elected to
appeal in lieu of petitioning the lower
court, the defendant waived its rights
to pursue the same issues again in the
lower court.
The Circuit Court is affinned and
the case remanded for final ju.dgrrent.
APPEALS FRCM MAGISTRA'IES OOURT

S:ta:te. v • V..Lnc.e...U: AdteJt, R..Lc.haAd 0 ' Btu:.an
and Mic.hael. Ne.we.£1., Opinion No. 21714,
Filed May 26, 1982.
In· this Per Curian opinion, the
Supreme Court reversed Judge Francis B.
Nicholson mo had granted a IIDtian for
a new trial by the defendants who were
convicted an tv;o COLUl.ts of assault and
battery by a magistrate's jury in
Richland County.

The magistrate had denied the same
tmtian and the defendants filed no notice
of appeal but instead IIDVed in General
Sessions court for a new trial.
The court said:
A circuit court has only
appellate jurisdiction
over a jtJ.dm:nent fran
magistrate's court.
[Citation anitted]. All
appeals must be prosecuted as prescribed by
statute. [Citation
anitted] . The circuit
court judge heard this
case not an appeal after
proper filing of notice,
but an a tmtian for a new

trial . Therefore, he
did not have jurisdiction
over the matter.
PROBABlE CAUSE, APPEALS

State., e;t a.t v. Good6:tun, Opinion No.
21733, Filed June 15, 1982.
The defendant was convicted in
Magistrate's Court for OOI, however
the circuit court reversed the conviction and his suspension for refusing
to take the BA. test on the grOLUl.d that
his arrest was illegal.
The Supreme Court said
The sole question to
be decided is whether
the evidence sustains
the magistrate's finding
of probable cause for
respondent's arrest.
The magistrate had denied the defendant's pretrial tmtion to suppress all
evidence of the arresting officer concerning his operation of his vehicle
since the defendant contended that the
arrest was based on a fake radio report
and therefore probable cau.Se did not
exist for the arrest, making the arrest
illegal.
The Court held that there was
sufficient evidence in the trial record
to show that
the arresting officer had
probable cause to stop
respondent for speeding
and, upon observing respondent's physical c6ndition,
to arrest him for driving
his autaoobile mile under
the influence of intoxicants.
1m appellate court is not, as a
general rule, bound by the reasoning
adopted below if the reco~d discloses
a correct result. 'lhus the circuit
judge (appellate court) was in error in
not considering the entire record before
the trial judge at the time of the trial
2
court's ruling and not just the stated
-... reason of the trial judge.

NEtv MAGISTRATES

NEW STAWTES

Act. No. 278

Judge Mel Maurer
Blythewood Magistrate
P.O . Box 32
Blythevxxxl, SC 29016

Section 48-23-95 is added to the
Code and provides for an official summons

fonn to be used exclusively by forest law
enforcement officers in making arrests for
offenses punishable by $200 or 30 days .
The st.IIIOOI1S vest jurisdiction in the
appropriate court and a warrant is no
longer required.

Judge Robert E. Miller
Charleston Cotmty Magistrate
1148 Quail Drive
Charleston, SC 29412
Judge Bobby Joe Millwood
Aiken Cotmty Magistrate
111 Duncan Road
North Augusta, SC 29841

Act. No. 295
Section 16-13-15 is added to the
Code and makes it tmlawful to falsify

or alter a transcript or diploma from any
college or teclmical school in this State.
It is also tmlawful for anyone to use in
this State a falsified or altered transcript or diploma from any college or
technical school with the intent to
defraud or, mislead.

RESIGNATIONS
Judge Charlie H. Heath, Jr.
Fairfield Cotmty Magistrate
400 vJ. Hashington Street
lJi.rmsboro, SC 29180
Judge Mlrray I. Linett
CalhOlttl Cotmty Magistrate
P . 0. Box 162
St. Matthews, SC 29145

These crimes are classified as
mis~ors with punishment of not 100re
than $1000 or one year, or both .

Judge Jessie D. Shirer
CalhOlttl Cotmty Magistrate
Lane Star, SC 29077

Act. No. 299
Section 16-3-1040 is added to the
Code and makes it tmlawful to willfully

CIWK;ES IN GUIDE FOR MAGISTRATES

threaten the life or person of a public
official or members of their bnmediate
family. Ptmishment is imprisorm:mt of
up to five years.

Judge Janes H. '1\nner
Office Hours: Monday-Friday
3:00 pn - till
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