
New Legislation Strengthens Response 
to Child Physical Abuse and Homicide 
On May 1 Governor Hodges signed a bill increasing 
solicitors' ability to respond to physical maltreatment of 
children. The bill ~Senate Bill3555, Act No. 261}makes 
two significant changes to charging statutes available 
when a person kills or seriously injures a child. 

First, the bill creates a new offense for the infliction of 
great bodily injury upon a child. Solicitors and law 
enforcement officers have been frustrated with the 
inadequacy of an ABHAN charge when a child is 
seriously injured. The only alternative has been assault 
and battery with intent to kill (ABIK), but evidence of an 
intent to kill often is not present. 

The new statute imposes penalties equivalent to ABIK, 
but without requiring proof of an intent to kill. To be 
codified at S.C. Code Ann.§ 16-3-95, the law defines 
"great bodily injury" as bodily injury which creates a 
"substantial risk of death or which causes serious or 
permanent disfigurement, or protracted loss or 

Full Text: Amended Child Homicide Statute 
S.C. Code Ann. § 16-3-85 

(A) A person is guilty of homicide by child abuse if the 
person: 

(1) causes the death of a child under the age of 
eleven while committing child abuse or neglect, 
and the death occurs under circumstances 
manifesting an extreme indifference to human 
life; or 

(2) knowingly aids and abets another person to 
commit child abuse or neglect, and the child 
abuse or neglect results in the death of a child 
under the age of eleven. 

(B) For purposes of this section, the following definitions 
apply: 

(1) 'child abuse or neglect' means an act or omission 
by any person which causes harm to the child's 
physical health or welfare; 

(2) 'harm' to a child's health or welfare occurs when a 
person: (a) inflicts or allows to be inflicted upon 
the child physical injury, including injuries 
sustained as a result of excessive corporal 
punishment; (b) fails to supply the child with 
adequate food, clothing, shelter, or health care, 
and the failure to do so causes a physical injury or 
condition resulting in death; or (c) abandons the 
child resulting in the child's death. 

(C) Homicide by child abuse is a felony and a person who 
is convicted of or pleads guilty to homicide by child 
abuse: (1) under subsection (A)(1) may be imprisoned 
for life but not less than a term of twenty years; or (2) 
under subsection (A)(2) must be imprisoned for a 
term not exceeding twenty years nor less than ten 
years. 
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impairment of the function of any bodily member or 
organ." The new offense has a maximum 20 year 
sentence and is a violent crime. 

The South Carolina Commission on Prosecution 
Coordination, along with the Aiken Department of 
Public Safety and many others, worked hard to inform 
legislators of the need for this law. 

Solicitors also successfully urged the General Assembly 
to amend the child homicide statute to apply to a?!JOne 
who, while committing child abuse or neglect, kills a child 
under the age of eleven. As previously written, the 
offense defined child abuse by reference to the Children's 
Code (tide 20), thus limiting its application to a parent, 
guardian, or other person responsible for the child's 
welfare. The amendment in Act 261 omits reference to 
tide 20, making the homicide by child abuse statute 
applicable to any person. 

(D) In sentencing a person under this section, the judge 
must consider any aggravating circumstances including, 
but not limited to, a defendant's past pattern of child 
abuse or neglect of a child under the age of eleven, and 
any mitigating circumstances; however, a child's crying 
does not constitute provocation so as to be considered 
a mitigating circumstance. 

Full Text: Great Bodily Injury Upon a Child 
S.C. Code Ann. § 16-3-95 

(A) It is unlawful to inflict great bodily injury upon a child. 
A person who violates this subsection is guilty of a 
felony and, upon conviction, must be imprisoned not 
more than twenty years. 

(B) It is unlawful for a child's parent or guardian, person 
with whom the child's parent or guardian is 
cohabitating, or any other person responsible for a 
child's welfare as defined in Section 20-7 -490(5) 
knowingly to allow another person to inflict great 
bodily injury upon a child. A person who violates this 
subsection is guilty of a felony and, upon conviction, 
must be imprisoned not more than five years. 

(C) For purposes of this section, 'great bodily injury' means 
bodily injury which creates a substantial risk of death or 
which causes serious or permanent disfigurement, or 
protracted loss or impairment of the function of any 
bodily member or organ. 

(D) This section may not be construed to prohibit corporal 
punishment or physical discipline which is administered 
by a parent or person in loco parentis in a manner 
which does not cause great bodily injury upon a child. 

(E) This section does not apply to traffic accidents unless 
the accident was caused by the driver's reckless 
disregard for the safety of others. 
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Cases, News and Training Opportunities 
Recent Cases 
State v. Grovenstein, Op. No. 3156 (S.C. Ct. App. 
filed April24, 2000) (Shearouse Adv. Sh. No. 16 at 16) 

Defendant was convicted on three counts of CSC with a 
minor for using objects to anally penetrate three young 
boys. At trial, defendant attempted to introduce evidence 
that the three boys had previously been accused of using 
objects to vaginally and anally penetrate a young girl. 
These alleged acts took place prior to the time the boys 
knew the defendant. The solicitor argued the Rape Shield 
Statute prohibited admission of the evidence and the trial 
court agreed. 

The Court of Appeals reversed, holding the Rape Shield 
Statute did not preclude the evidence. The court stated 
that evidence of a child's prior sexual experiences is 
relevant to show the source of a child's ability to testify 
about sexual activity. Because of the similarity between 
the prior incident and the act of the defendant in this 
case, the court stated the evidence should have been 
admitted to show the children had an alternative source 
of knowledge about the type of sexual act at issue. 

Ex parte Dep't of Health and Environmental 
Control, Op. No. 3136 (S.C. Ct. App. filed March 20, 
2000) (Shearouse Adv. Sh. No. 11 at 26) 

The court held that laws regarding confidentiality of HIV 
test results (44-29-10 to -250) permit DHEC to release 
"more than merely test results ." In this case, for example, 
the state needed to know the date on which the person 
received his results and needed to be able to establish 
chain c r · -' e-~ prosecution under section 44-29-
145 (knc .>ing another to HIV). The Court of 
Appeals upt. ___ .de release of this information. 

In re Robert D., Op. No. 3146 (S.C. Ct. App. filed 
Apri110, 2000) (Shearouse Adv. Sh. No. 14 at 26) 

In an adjudication of a juvenile for assault with intent to 
commit esc, the family court allowed the victim to 
testify by means of closed circuit television. The juvenile 
and victim attended the same high school, but the victim 
was mentally disabled, functioning at the level of a 7 or 8-
year-old. One expert established the victim had a medical 
condition that could result in serious physical danger if 
she was exposed to high stress. Another expert testified 
the victim would not be able to testify in the presence of 
the juvenile. The Court of Appeals held there was no 
Confrontation Clause violation by allowing the victim to 
testify via CCTV. 
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Mailing List 
The Children's Law Office recently began managing 
our mailing list on our own. In the process of 
converting the new database, we discovered numerous 
errors. If there are errors in your address or if you do 
not need to receive this newsletter, please let us know. 

If you just began receiving our mailings, we apologize 
for the delay. Please let us know if a colleague or 
someone else in your office would like to receive this 
newsletter along with notices of upcoming trainings. 
Contact Charles Phipps or Debra Brown at 803-777-
1646 or phipps@law.law.sc.edu. 

Training 
Multi-disciplinary Team Training. On July 20 and 21 in 
Charleston, the Children's Law Office will conduct a 
team development workshop to help local investigation 
teams ~aw enforcement, DSS, solicitor) develop 
protocols for working together in the prosecution of 
child abuse. Contact Charles Phipps at 803-777-1646 
for an application. 

Triai A dvocary. From July 23-28, the National Center for 
Prosecution of Child Abuse (NCPCA) will teach a trial 
advocacy course in Columbia. Contact the National 
Advocacy Center at 803-544-5050 for an application. 
There is no registration fee for this course if you are 
accepted. 

Investigation and Prosecution rfChild Fatalities. NCPCA will 
teach this week-long course in Charleston, Sente~ber 
11-15. Call 703-739-0321 for an a, 

Publications 
The Children's Law Office recently published a manual 
intended to serve as a concise resource on legal issues 
affecting the prosecution of child abuse in South 
Carolina. It is small enough to carry to court easily, but 
large enough to address the law you are most likely to 
face. In addition to presenting the law, the manual also 
contains numerous appendices with investigative 
checklists, sample motions, protocols, and more. 

Send a check for $15.00 payable to the University of 
South Carolina to order Prosecution rf Child Abuse in 
South Carolina: A Manual for Solicitors and Investigators 
(1999). 
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