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Approximately 1.3 million children in the United States now live with relatives instead of
either one of their parents. These arrangements include informal kinship care, which does not
involve the courts, and formal kinship care or relative placement, in which the child is in the custody
of the child protection agency but placed in the home of a relative.
Kinship care, the care of children by relatives, has existed in various cultures for generations.
Historically, relatives have assumed responsibility for children without court action. Unless a report
of maltreatment has been made, such arrangements do not require state intervention. In many
situations, informal care by relatives, either short or long term, may prevent child protective services
involvement.
The new phenomenon is the expanding formalization of kinship care, or its utilization as a
placement option for children who are involved with the child welfare system. Kinship care in this
sense has exploded in the United States in recent years, growing beyond the expectations of policy
planners. Information from the 29 states capable of identifying relative placements in 1991
indicated that, of children in foster care, 31% were placed with relatives. Nationwide, kinship care
is increasing more quickly than any other type of placement funded by child welfare agencies.
Dramatic increases · have occurred particularly in the large urban areas of Illinois, New York,
California, and Maryland.
The growth in kinship care appears to be due primarily to the combination of a rapidly
increasing need for out-of-home placements and a decreasing availability of foster homes. The
number of children in foster care doubled between 1986 and 1994, while the number of foster
homes has decreased. The increasing need for out-of-home placements may be attributed, in
part, to the use of illegal drugs, particularly crack cocaine. More parents are unable to care for their
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children due to HIV, aids, poverty, and homelessness. Class action litigation has also contributed
to the rising use of kinship placements, such as the Miller v. Youakim case which led to a U.S.
Supreme Court ruling requiring board payments to relatives who meet state foster home licensure
requirements. Finally, kinship placements reflect an emphasis on family preservation, with renewed
appreciation of the benefits of family connectedness. Kinship care can be conceptualized as family
preservation by preventing the involvement of legal systems.
Once the child welfare system becomes involved, relative placement occurs in three primary
contexts in South Carolina. First, kinship care may be used to divert cases from the formal foster
care system. The Child Protection Reform Act expressly allows placement with a relative to avert
an emergencyprotectivecustodyaction. S.C. Code Ann . §20-7-610(D)(Supp.2000). Children may
also be placed with relatives as part of a safety plan when DSS is involved in non removal cases,
provided the parents consent.
Secondly, kinship care may be an out-of-home service or form of temporary foster care,
while efforts toward reunification with parents are made. When DSS has custody, the child may
be placed with a relative who is a licensed foster parent. South Carolina statutes require that, in
the absence of good cause to the contrary, preference must be given to placement with a relative
or other person who has a constructive and caring relationship with the child. S.C. Code Ann. §207-764(6)(Supp.2000).
Lastly, kinship care may be seen as a permanent plan when a child cannot be reunified with
birth parents. Relatives may pursue adoption if parents' rights are terminated, or may seek custody
or guardianship without severing the parents' rights. Guardianship goes beyond custody to include
the authority to consent to marriage, enlistment in armed services, or medical and surgical
treatment, and to represent the child in legal actions. S.C. Code Ann. §20-7-490(22)(Supp. 2000).
The potential benefits of placement with a relative are many. Among those frequently
presumed is the continuation of family connectedness and culture, enhancing a child's sense of
identity. There is also the likelihood of more frequent contact with birth parents and continued
association with siblings and extended family. Placement with a relative may mean living with
persons known and trusted, in contrast to the trauma associated with other placements. Relative
care also appears to provide greater stability while in an out-of-home placement.
Notwithstanding these benefits, questions and concerns continue to be voiced about the
Chief among these is the cycle of abuse
health and safety of children placed with relatives.
concept, the possibility that problems manifested by the birth parent reflect dysfunction in the
extended family system. There is sometimes concern that relatives might be more inclined to allow
inappropriate access by birth parents. Questions also arise as to whether children who are
diverted from the child welfare system receive the services they need. The provision of services
issue has also been raised in regards to permanency planning. Children may stay in kinship
placements longer in part because permanent plans are not pursued as actively by the child welfare
agency.
Although some research has been conducted in the area of kinship care, it is insufficient to
demonstrate ultimate outcomes of kinship placement as compared to other settings. Much of the
research has been exploratory or descriptive in nature, and has relied heavily upon subjective
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information such as self-reports. Studies have primarily been conducted in metropolitan areas
which have large numbers of children in kinship placements, often in areas where class action
litigation has occurred. It has also focused on children in relative foster care placements, so may
not reflect kinship care in the broader sense. Keeping these caveats in mind, the following
characteristics of kinship care are among the most consistent findings:
•
Children in kinship placement receive a lower level of services than do children in other
placements.
•
Significant ethnic differences exist, with kinship care used more commonly for
African-American children.
•
Children in kinship placements tend to be younger than those in other foster placements.
•
The reasons for placement are similar to regular foster care, with neglect and substance
abuse common factors.
•
Grandmothers and aunts are the most likely caregivers, and they are more likely to be single
than unrelated foster parents.
•
Kinship care tends to be more stable than other placements; that is children do not change
placements as frequently.
•
Children in kinship placements remain out of the home longer than do those in other
settings.
Permanency Issues
Adoption by a relative is considered by some to be the best solution, combining a legally
permanent status with continued family connections. Financial advantages of adoption may
include the right to inheritance and potential eligibility for adoption subsidies, social security
benefits, and health insurance coverage.
Relatives are often hesitant to legally adopt for a variety of reasons. They may see adoption
as inappropriate or unnecessary since a blood connection already exists. They may be reluctant
to participate in termination of parental rights actions due to the likely detrimental effects on the
relationship between the relative and parent. Relatives sometimes also feel that formal adoption
would be disrespectful to the memory of deceased parents.
However, there are some reports that adoption by relatives is increasing across the country,
in part due to expanding implementation of open or cooperative adoption concepts. Voluntary
relinquishments may become more common, particularly where HIV or imprisonment are factors.
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Guardianship or custody by relatives are other options. The major advantage of
guardianship is that an increased sense of permanency can be provided to the child without
terminating parental rights, while removing the need for ongoing involvement of the child welfare
system. A primary disadvantage of guardianship is that the financial benefits of adoption do not
necessarily carry over. Lack of funding for subsidized guardianship can be a barrier to
permanency, as relatives may opt for continued foster care in order to receive board payments.

This article is a summary of a research paper on Kinship Care prepared by the Children's Law Office. To obtain a copy
of the full paper, or sources for this summary, call (803) 777-1646.
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Kinship Care:

Is Adoption the Best Option
By Mal Williams and Mattie Satterfield
The following article is reprinted from the November 2000 issue of Children 's Voice with the permission of the
Child Welfare League of America.

Kinship care is the full-time nurturing and protection of a child by relatives, tribe or clan
members, god-parents, stepparents, or any other adult who has a kinship bond with a child. Caring
for the children of one's kin is a strong, time-honored tradition in most cultures. Kinship care has
increased significantly in this country in recent years as the number of parents who are unable to
rear their own children--because of substance abuse, HIV/AIDS, physical or mental illnesses,
homelessness, incarceration, poverty, and other life tragedies--has risen.
With the count of foster care homes dwindling, child welfare agencies increasingly are
turning to grandparents and other relatives to care for the escalating population of children entering
the child welfare system. But large numbers of children living with relatives, as well as those in
traditional non related foster care homes, have already been languishing in the child welfare system
for years.
The Adoption and Safe Families Act of 1997 (ASFA) brought renewed emphasis to
permanency for children. ASFA was designed to move children more quickly out of the child welfare
system, to improve the experience of children who enter the system, to move toward "quicker and
better" decision-making, and to provide higher quality services at the point of families' first contact
with child welfare agencies.
A key feature of ASFA is the requirement that states petition to terminate parental rights, and
concurrently identify, recruit, process, and approve a qualified adoptive family, on behalf of any
child who has been in foster care for 15 of the last 22 months. Termination of parental rights should
occur only after the child welfare agency has provided adequate, appropriate services to the family
and has determined the child is unable to return to the birthparents because they are unwilling or
unable to improve the conditions that caused the child to be removed . The law provides exceptions
if services were not provided to the family, if the child is being cared for by a relative, or if a
compelling reason exists why termination is not in a child's best interest.
ASFA's major thrust is to ensure children have the opportunity to live in a permanent legal
home as soon as possible. To accomplish this goal, agencies must offer families such options as
returning the child home, adoption, legal guardianship, or another planned alternative living
arrangement only when agencies can document compelling reasons for doing so. Many child
welfare agencies and courts, however, have interpreted the law to mean that adoption is the only
permanency option for children who are unable to live with their families of origin.
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Agencies are encouraging staff to quickly help families decide on the best legal permanency
plan for the children for whom they are caring. This includes children living with grandparents and
other relatives, as well as children living with unrelated people.

Pressure to Adopt
Kinship care allows families to ensure the children in their care are safe and have a sense
of belonging that maintains family connections. This type of commitment provides the permanency
children and families need and secures the relationship of all family members.
Relatives have been caring for children offamily members in informal settings for centuries
without feeling a need to adopt them to declare their commitment to raising them. Now, however,
many families find themselves having to demonstrate that commitment as they face the pressing
decision of whether to adopt a relative's child if the child cannot return to his or her biological
parents. Although adoption might be the right option for some relatives--and should be available
for all relative caregivers--it is not "one size fits all."
Historically, adoption has been a legal mechanism to meet the needs of adults--for example,
to provide an heir for a family who was unable to produce one biologically, or to form a political
alliance between families. In the more recent past, adoption has been a means for couples or
individuals to obtain a child when they have been unable to conceive one themselves.
Societal changes, however, have reshaped adoption and family policy. Adoption now means
different things to different people, which leads some to wonder how this reshaping of adoption
affects adults and children who are related, and whether child welfare programs are equipped to
provide appropriate quality kinship adoption services to kinship families.
In developing permanency plans for children, many in the field have decided adoption is the
best legal commitment a family and the child welfare system can make on behalf of a child. Further
encouraging states to move children quickly toward the goal of adoption, ASFA provides incentives
if states are able to significantly increase the number of finalized adoptions per fiscal year.
Both public and private agencies, therefore, are offering adoption to families in the child
welfare system as the most reasonable permanency option for children. Sometimes, this has not
been a collaborative decision among caregiver, child, extended family, and agency representatives.
Courts, too, are playing a major role in moving child welfare cases along more quickly and
determining children are to be adopted regardless of who was or was not involved in the decision.
Adoption has become the new push in child welfare to ensure every child has a permanent home.
But what happens to children who are living with relatives when adoption is the chosen
permanency goal?

Relationships Forever Changed
Child welfare agencies, public and private, must develop services that address the unique
dynamics created when relatives decide to adopt their kin's children. When presenting adoption to
kinship caregivers, agencies should explain that adoption creates a unique family experience and
has a lifelong impact on all whose lives it touches.
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Caregivers should be aware of the role changes about to take place within their families and
how different the family will look when the adoption is final. Because the adoption is occurring
among people who are already related, the agency must be sensitive to the challenges and clinical
issues--family dynamics; heritage; and behavioral, cultural, social , psychological , and educational
issues--that arise when kinship caregivers adopt the children of relatives.
A major issue the family should be prepared for is changes in the natural relationships that
exist in biological families. Kinship adoption creates an "unnatural" legal relationships among
related individuals. If a grandmother adopts her grandson, the grandson becomes her son, and the
grandmother's adult children are now legally the child's siblings. The boy's birthmother is now his
sister. If the child has birthsiblings who also live with the grandmother but are not a part of the child
welfare system and therefore not a part of the adoption, they now become aunts or uncles to
someone who was, by birth, a sibling.

\
1

How does this child now complete his family tree? Is this another loss, along with the legal
loss of his birthparents and his relationships with siblings, aunts and uncles, cousins, and
grandparents? Although some might argue these relationships aren't lost, they're just different, the
point is the relationships are not what they were before the adoption--the adoption has changed
them forever. Has the agency prepared this family to handle the emotional, psychological, and
social challenges the family will experience, along with the developmental and life changes the
adoption presents?
These complex clinical issues emerge and reemerge as the family goes through life. They
can be compounded if the child has experienced the trauma of abuse and neglect.
Frank Cervone and Rebecca R. Thomas of the Support Center for Child Advocates,
Philadelphia, note that most kinship adoptive parents are unlikely to sever contact between child
and birthparent. Writing on legal relationships in kinship adoptions, they say:
Few family members feel the need to be legally anointed as the child's
parent when they already have a familial relationship as the child's
grandparent, aunt, or uncle. Similarly, terminating their adult child's
parental rights signals that they have given up on that person's
ability to ever stabilize his or her life or care for the children. A
grandmother who adopts her grandchild must acknowledge that
the sacrifice she is making is a long-term one that will continue until
the child grows to adulthood. 1
Thus, they point out, although adoption can provide a child with a sense of physical and
psychological stability, it may also raise issues of conflicting loyalties and confusing family
relationships that can deter kinship caregivers from adopting the children in their care.

Support is Vital
Families who have taken the personal responsibility to care for their kin's children should be
supported. The question arises, therefore, in whose best interest is it to encourage adoption for

1

Frank Cervone and Rebecca R. Thomas. (1997). "Legal Relationships." In Joseph Crumbley and
Robert L. Little (Eds.) Relatives Raising Children: An Overview of Kinship Care. Washington , DC : CWLA Press.
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kinship families, especially if they have not been provided quality support services to address these
complex family relationship issues?
Although adoption provides legal permanency for children, the real permanency lies in the
everlasting commitment of the family to the child. When this fails, adoptions are disrupted. The
need for quality support services--before, during, and after the adoption-is vital for these families
to help them recognize, understand, and address the changes they will experience. Without proper
services, preparation, and information, kinship caregivers are left to resolve family crises alone.

\
1

Kinship care families should have an active role in choosing the best permanency plan for
the children in their care and should be informed of all of the options available. This requires a
meeting of all interested family members, including both the maternal and paternal sides of the
family, to allow them time to share their feelings and reflect on how their decisions will affect the
entire family. Agencies must be diligent in providing family members enough information to allow
them to reach informed decisions together.
These supports should also include a comprehensive family assessment that involves all
the people who have the child's best interest in mind. And families and children should receive
individual and family counseling throughoutthe adoption process and afterward. All services should
be tailored to meet the needs of each individual family.

Definitions of Permanency
Permanency has many different definitions. Demonstrating one's love through acts of
kindness expressed to a child, providing guidance and discipline, teaching the child about life
experiences--these are all displays of permanency. For some families, permanency may not involve
taking legal custody of their kins' children. Adoption does not necessarily mean one is more
emotionally available to a child or committed to his or her safety and nurturing.
Children want to be with family. They need to be able to learn about their family heritage and
explore its impact on their life experiences to develop as self-sufficient adults. But as we enter the
uncharted waters of kinship adoption, we should approach this unique legal relationship with
caution.
Mal Williams is executive director of Azusa Family Services, Chicago. Mattie Satterfield is director of kinship care
services for CWLA.

TPR Case Decision
In the case of SCDSS v. Wilson Op. No. 3313 (S. C. Ct. App. filed March 5,
2001)(Shearouse Adv. Sh. No.9 at 90) the court of appeals reversed the family court order
terminating the parental rights of an incarcerated father for failure to visit and failure to support his
children.
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At the time of the TPR hearing the father had been incarcerated for four years of a 16-year
sentence for distribution of cocaine. After the father's incarceration, due to neglect by the mother,
the children were placed in the custody of DSS. The father attended each six-month review
hearing and was ordered to pay child support "as able." The father's requests for visitation had
been denied.
The court of appeals reiterated that in its review of TPR cases it could determine the facts
based upon its own review of the evidence in the record to see if there is clear and convincing
evidence upon which the TPR was based. The court reviewed the case to determine if the father's
failure to visit and support his children was a willful act on his behalf.
The appellate court found that the father's rights could not be terminated on his failure to visit
because SCDSS refused to allow the visitation even though the father requested it. The TPR
statute specifically states that the custodian of the child cannot have prevented the visitation in
order for termination to be granted on this ground.
The appellate court also found that the father's failure to support was not shown to be willful
by clear and convincing evidence. He testified that he was not allowed to earn any money in
prison and DSS did not provide any evidence of the father's outside means of paying support.
Additionally, no evidence was presented that the father had failed to provide support or a stable
home prior to his incarceration.
The court distinguished this case from a prior decision affirming the termination of an
incarcerated parent's rights. In Hamby v. Hamby, 264 S.C. 614, 216 S.E. 2d 536 (1975), the
supreme court affirmed the family court's finding of abandonment, recognizing that the father had
voluntarily pursued a course of lawless conduct which led to his incarceration and inability to meet
parental responsibilities. The court of appeals in the Wilson case noted, however, that the Hamby
court's determination of willfulness was based not only on the father's failure to support during
incarceration, but also on his behavior during periods of time when he was not incarcerated.
The outcome in Wilson also diverges from two prior court of appeals decisions in TPR
cases. In SCDSS v. Phillips, 302 S.C. 308, 391 S.E. 2d 584(Ct App 1990), the father was also
incarcerated after the birth of his child and after the child was placed in the custody of DSS. The
father was requested to pay child support by DSS, but did not in spite of the fact that he earned
income while in prison. The court held that "Johnson's incarceration .... did not relieve him of his
duty to support his child."
In another case, SCDSS v. Parker, 336 S.C. 248, 519 S.E.2d 351 (Ct.App.1999), the father
was incarcerated in a federal prison in Georgia at the time of the TPR hearing. He had been out
of prison at the time of the birth of the child. DSS sent one letter notifying him that his child was
in the custody of DSS. The father never contacted DSS about his child nor did he pay any child
support, although he was working in the prison. He argued that DSS never requested any child
support from him. The court of appeals held that nothing in the TPR statute required that he be
notified of his duty to support his child. The court of appeals stated the criminal conduct of the
father was "the true cause of his being unable to fulfill his parental responsibility. " The court of
appeals also said "we do not view Father's voluntary pursuit of lawless conduct, which resulted in
his incarceration ... as a reasonable explanation of his failure to visit and support .. . "
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In the Wilson case, the court considered the surrounding factors -the father had requested
visitation but been denied it; the father had provided support prior to his incarceration; and the
father was not able to earn income while in prison - and concluded that neither his failure to visit
nor his failure to support were proven to be willful. The court also noted that, even if a statutory
basis for TPR had been established, the record in this case did not include evidence that the
termination of the father's rights was in the best interests of the children.

<

~

The Wilson decision provides a reminder that failure to visit and failure to support must be
proven to be willful. Citing S.C. DSS v. Broome, 307 S.C. 48, 413 S.E.2d 835 (1992), the court
noted that willfulness is a question of intent that must be determined by the facts and
circumstances in each case. Voluntary pursuit of lawless behavior is one factor but not a
determinative factor in determining whether a parent's conduct is willful, according to this opinion.
In reading together the cases on this issue, one might conclude that, while incarceration does not
universally excuse a parent from paying support, that factor alone does not constitute willfulness.
The issue is simpler in situations in which inmates can earn income and pay support. If an inmate
does not have the opportunity to earn income, the issue of willfulness may be difficult to establish.
This case underscores the difficulty in handling cases involving chBdren of incarcerated
parerts, particularly the challenges in achieving permanency for them. Developing a record that
demonstrates willfulness in failure to visit or support actions and addresses the child's best interest
is critical in TPR cases.

Child's Best Interests in TPR
The South Carolina Court of Appeals, in SCDSS v. Wilson (reviewed on page 7 in this
newsletter), reminds us that the decision to terminate parental rights must be based on a twopronged test. Not only must a ground for termination of parental rights be proven against the
parent by clear and convincing evidence, but the termination must also be in the child's best
interests at the clear and convincing standard. S.C. Code Ann. §20-7-1572 (Supp. 2000). The
Child Protection Reform Act of 1996 added the explicit requirement that the court find termination
to be in the child's best interest. While the plaintiff (usually DSS) may address both of these criteria
in its complaint for termination, it is the primary role of the guardian ad litem, as in all cases, to
assist the court by providing information on the child's best interests.
~

Reviewing the purpose of the termination statute may be helpful in assessing best interests.
Procedures for termination of parental rights are established "..... in order to protect the health and
welfare of these children and make them eligible for adoption by persons who will provide a suitable
home environment and the love and care necessary for a happy, healthful, and productive life."
S.C. Code Ann. §20-7-1560 (Supp. 2000). Procedures for termination of parental rights and
adoption are based on the premise that children need a stable, nurturing caregiver.
Although the statute does not define best interests, case law provides some interpretation.
Because most appeals have been brought on issues related to grounds committed by the parents,
the case law on children's best interests is not extensive.
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The South Carolina case decisions which do address the issue of best interests encompass
factors such as lack of safety in the home, lack of a relationship with the biological parent, the
existence of a relationship with a potential adoptive parent, and the opportunity for siblings to
remain together. For example, in the case of S.C. DSS v. Richardson, the children had lived for
four years with foster parents who wished to adopt. In its decision, the South Carolina Court of
Appeals cited testimony of social workers who said that the children were "'very attached to one
another,"' that "'their stability [comes] from each other,"' and that, '"[t]he bond there is very close,
particularly now that they've been in the same home these many years."' The court affirmed that
termination was clearly in the best interests of the child who is "in a stable, supportive environment
where she would be eligible for adoption." S.C. DSS v: Richardson 298 S.C.130, 378 S.E.2d 601
(Ct. App. 1989).
In another case, the South Carolina Supreme Court also referred to continuity and the
potential for adoption in affirming that termination was in the children's best interests. The court
concluded that the evidence supported a finding that adoption by the foster parents after
termination of mother's parental rights was in the children's best interests. The court reasoned that
the children had lived for seven years with foster parents who had provided a stable, caring home
for them. The court also noted that mental health professionals who had evaluated family
members believed adoption by foster parents was the best choice for the children, as did the
children's guardian ad litem. Hooper v. Rockwell 334 S.C. 281, 513 S.E.2d 358 (1999).
The following excerpt, although from a dissent, also provides insight into the court's view of
best interests. "Moreover, there is not evidence that the natural father has ever had a bond or
relationship with the minor child .... On the other hand, the minor child has two very distinct and
deeply rooted bonds with his foster parents and his half-sister. The foster parents are providing
the guidance, love, and direction that are so critical to a child with this complicated past. The bond
between brother and sister is even more compelling. The siblings were in effect traumatized
together and the strong bond that ensued was of the character that only grows from a shared
adversity .... For the best interests of the child, it is imperative for the child to remain with his halfsister, and to begin a new life unencumbered by conflicting emotions and parental claims ....
Further, the potential psychological harm the minor child will suffer from being separated from his
sister and his foster parents far exceeds the benefit of maintaining a parenUchild relationship which
never really existed." Hopkins v. S.C. DSS, 313 S.C. 322, 437 S.E.2d 542 (1993) (Toal, J.
dissenting).
Bonding to the foster parents is mentioned in another case as well. "[Child] was placed with
the foster parents when she was less than four months old. At the time of the hearing, she was two
and a half years old. The overwhelming evidence of record is that [she] has bonded with the foster
parents as well as with her foster siblings. The evidence indicates that [child] views [foster parents]
as her parents .... A child psychiatrist, a marriage and family therapist and [her] GAL testified,
without reservation, that [foster parents] were capable parents who provided a stable home with
an appropriate mixture of love and discipline .... [The judge] determined [child's] best interests
would be served by staying with the family she has known as such for nearly all her life.
McCutcheon v. Charleston County DSS, 302 S.C. 338, 396 S.E.2d 115 (Ct.App . 1990).
The dissenting opinion in DSS v. Bowes states," ... there was absolutely no bonding between
the Mother and child" and expounds on this need as follows: "Only a child who has at least one
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person whom he can love, and who also feels loved, valued, and wanted by that person, will
develop a healthy self-esteem. He can then become confident of his own chances of achievement
in life and convinced of his own human value." 2 The dissent goes on to state that, "The law
provides for a strong presumption that the natural parent is that person. However, when it becomes
clear the natural parent cannot or will not fill this role, the law must provide the child with the
opportunity for receiving what he or she needs through others." Greenville County DSS v. Bowes
and Godwin, 313 S.C. 188, 437 S.E.2d 107 (1993) (Toal, J. dissenting).
The South Carolina Supreme Court indicated that the parent's inability to provide a suitable
environment could be a factor in best interests. "In this Court's view, appellant's apparent
indifference to [child] since the child's birth and appellant's periodic hospital confinements constitute
clear and convincing evidence that appellant could not provide a suitable environment or minimally
acceptable care for [child]. Therefore, the best interests of the child would be served by the
termination of appellant's parental rights. S.C. DSS v. Broome, 307 S.C. 48, 413 S.E.2d 835
(1992).
As these cases illustrate, termination of a parent's rights can be in the child's best interests
when it frees the child .to be adopted into a safe, stable, loving home. Situations in which
termination might not be in the child's best interests could involve an older child who will not accept
adoption; a child who is attached to a parent and receives some emotional support from ongoing
contact; or a child who is strongly attached to a caregiver who will not adopt.
In advocating for best interests, it is most persuasive to focus on the specific effects
termination would have on the particular child in that case, rather than a general assumption that
TPR is always in children's best interests. Evidence of best interests may consist of testimony of
the guardian ad litem, testimony of a mental health professional, or testimony regarding potential
adoption.
The following list of questions may provide a framework for developing a
recommendation as to best interests. 3

0
0

0
0
0
~

0
0
0

What are the gains and losses to the child, in light of the child's age?
Can the child safely return to the parents, within the timeframe specified in statute?
Does the permanent plan for the child require TPR? That is, is adoption in the
child's best interest and is adoption a feasible plan?
Do grounds against both parents exist, allowing the child to be freed for adoption?
What is the child's attachment to biological parents?
What is the child's attachment to current caretakers? What is the likelihood of
permanence in that placement?
Are current caretakers able and willing to adopt?
If current attachments cannot be continued, can the child form new attachments?

2

3

Citing Joseph Goldstein, Anna Freud & Albert Sol nit, Beyond the Best Interest of the Child (1979)

Th is list is based in part on information contained in the volunteer manual of the S.C. Guardian ad Litem
Program and an informal survey of selected family court judges. S.C. statute directs that, when children cannot
return to their parents, adoption must be assessed as the first option . S.C. Code Ann . §20-7-766(F) (Supp. 2000).
Consideration of all factors, including the advantages and disadvantages of alternate permanent plans, is merely
suggested here as a method of determining the child's best interests.
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Have permanent plans that do not require TPR been ruled out, such as
guardianship or relative placement?
What are the child's relationships with extended family members?
Will siblings stay together?
Does the child have special needs? Will these be met through the permanent plan?
Are there ethnic or cultural considerations?
What moves and separations would be required to implement the permanent
plan? For example, will the child change schools, move to a new community, or
lose contact with relatives or siblings?
If adoption is not the plan, are there other compelling reasons to terminate?
What are the child's wishes and feelings?

Whether termination of parental rights is in a child's best interests is not always clear-cut,
but rather must be based on a thoughtful weighing of the gains and losses to the child. A finding
of best interests is distinct from a finding that grounds against the parent exist. Will the benefits
to the child outweigh the potential loss of financial support of the parent, a relationship with the
parent, or the opportunity to know a biological parent? Specifically addressing this question is
critical to establishing a record that will hold up on appeal.
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