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Sex Offender Personalities and Behaviors
A large body of research attempts to understand whether child sexual abusers exhibit a unique set of personality
traits, personal history factors, and behaviors. Information about typical personalities and behaviors of offenders helps
therapists fashion treatment programs suited to the individual offender and can help DSS and law enforcement
determine the course to follow investigating a particular type of case. Difficulties arise, however, when experts attempt
to testify in court whether a defendant "fits the profile" of a sex offender. Since defense attorneys, prosecutors, and
DSS attorneys can all be guilty of improper use of this evidence, it is important to review potential uses and abuses
of research on offenders.
Offender Assessment for Treatment Pur:poses
Most information about offenders is generated by offender treatment providers attempting to understand their
clients. Researchers administer psychological tests, measure physiological reactions to pictures and stories, explore
a person's history of abuse as a child, determine the number of children the offender has victimized, and consider
numerous other factors.
Years of research has improved understanding of general issues, such as the fact that offenders come from all
walks of life, they do not fit a single demographic or personality profile, and they often are abused as children
themselves. By considering a variety ofbackground and personality characteristics, treatment providers are better able
to design a treatment program to fit the offender's situation.
Assessment for Investigative Pur:poses
Whereas therapists want to understand offenders in order to treat them, DSS and law enforcement officials want
to understand offenders in order to stop their criminal activity. Investigators who specialize in child sexual abuse gain
substantial knowledge of common behaviors of child molesters which they use to plan an investigation.
Special Agent Ken Lanning of the FBI's Behavioral Sciences Unit identifies two types of offenders: situational
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child molesters and preferential child molesters. 1 Situational molesters are opportunists, willing to take advantage of
a vulnerable child for their own sexual gratification, but not having as their primary motivation a sexual attraction to
children. The preferential child molester, on the other hand, is the classic pedophile, sexually attracted to children
above all other sexual partners. Preferential offenders differ from situational offenders in many ways, clearly
articulated by Lanning, and understanding these differences will affect the suspect interview, search warrant, and many
aspects of an investigation.
While DSS child protection investigators may be more likely to encounter situational offenders in intra-familial
cases, they may also see perpetrators who fall into the preferential category. In some cases, preferential offenders may
marry women with children in order to gain access to them. 2 Law enforcement officers can expect to see both.
In addition to assisting generally with investigation, Lanning argues that understanding child molesters can
provide probable cause to support a search. If, for example, a case of child molestation includes allegations that the
child was shown pictures, an experienced investigator may be able to identify the perpetrator as a preferential child
molester and, based on the investigator's training and experience, assert in an affidavit that preferential child molesters
rarely, ifever, destroy child pornography. Such "expertise warrants," while not uniformly accepted around the country,
provide an investigative channel to the investigator who understand child molesters.
Some investigators and prosecutors or agency attorneys may be tempted to rely on assumptions about the
personality of child molesters for the exact opposite purpose: failing to conduct a thorough investigation because a
suspect is a pillar in the community or does not "look" like a child molester. Scientific research and practical
experience, however, show that a child molester is not always the stereotypical social deviant. A child molester can
be a well-known, respected, and apparently normal member of a community.
Offender Profiling to Prove COr Disprove) A Criminal Act
Some psychologists claim to be able to assess whether a person is a child molester by interpreting common
psychological or personality tests such as the Minnesota Multiphasic Personality Inventory (MMPI). Nearly all courts
reject the use of such "offender profiling" evidence to prove or disprove the likelihood that a criminal defendant
committed the act in question. Both prosecutors and defense attorneys have introduced expert testimony on the issue,
and both have faced reversals on appeal. (See summary of State v. Nelson elsewhere in this newsletter.)
The literature in the scientific community emphasizes:
The assessment of the accused individuals to determine whether they
committed a specific act or fit the profile of a child molester is not
supported by the current literature. Offenders are a heterogeneous
group and have different diagnoses and a variety of problem areas.
There is no one profile, and the use of offender assessment for
the purpose of determining profiles or determining guilt or
innocence currently is not supported by the research literature. 3

1

See Lanning, K. (1992) Child Molesters: A Behavioral Analysis, 3rd Ed. National Center for Missing and Exploited

Children.
2

/d. at 12.

3

Murphy, W. & Smith, T. (1996). Sex offenders against children: Empirical and clinical issues. In The APSAC
Handbook on Child Maltreatment, 175-184.
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In general, courts agree with this view of the state of scientific knowledge and hold offender profiling evidence
inadmissible. 4
Assessment or Profiling for Sentencing
A more difficult issue is the attempt to identify a person's level of dangerousness or likelihood of recidivism for
purposes of sentencing or child placement determinations. The issue at this phase of a proceeding changes from
whether a set of tests can establish a person's culpability to whether a set of tests can assess a person's dangerousness
and risk. A variety of measures are commonly used in making recommendations to the court, but most treatment
professionals agree there is no simple psychological test to assess an offender's dangerousness. Rather, most clinicians
advise examining a broad range offacts, including psychological tests, facts ofthe case, history of the offender, and
numerous other factors. Even then some clinicians advocate that their role is not to make a recommendation on
sentencing:
[I]t is not the assessing clinician's task to state whether someone should or should
not be incarcerated ... It is the province of the judicial system -- weighing the facts
of the offense, the offender evaluation, victim impact, impact on victim's family, and
impact on society-- to determine the appropriate disposition of the offender. 5
Assessing offenders, whether during the investigation, trial, sentencing, or treatment, is a complex task. While
knowledge of offender typologies can be helpful in planning an investigation, the use of "profile" evidence to support
guilt or innocence, or to predict dangerousness, should be avoided. Caution should be used in presenting psychological
evidence for sentencing determinations or placement planning. Attorneys should utilize experts who are experienced
in the particular area, knowledgeable of the full research, including controversial findings, who, ;adhere to ethical
standards, and whose opinions are based on a broad range of tests and information. A mental health professional may
be called to describe:
•
his or her assessment and diagnosis of the patient,
•
the nature of treatment delivered,
•
the patient's response to treatment,
•
other factual issues,
•
clinical opinions about the etiology (causes or origins) of the patient's problems,
•
the patient's prognosis, and
•
problematic behaviors the patient may have exhibited. 6
Keeping abreast of the scientific literature will help investigators and attorneys to make more informed decisions when
working with this difficult class of offenders.

4

For a discussion of the evidentiary issues related to admission of offender profile evidence, attorneys should consult
Myers, J. (1997). Evidence in Child Abuse and Neglect Cases, 3rd Ed. New York: John Wiley & Sons, Inc.
5

Murphy, /d. at 184. For additional information, see Becker, J. (1994). Offenders: Characteristics and treatment, in
The Future of Children: Sexual Abuse of Children, p. 176. (Available free from the David and Lucile Packard Foundation,
http://www.futureofchildren.org). See also Murphy, W. & Peters, J. (1992). Profiling child sexual abusers: Psychological
and legal considerations. Criminal Justice & Behavior 19, 24; and Campbell, J. (1995) Assessing Dangerousness: Violence
by Sexual Offenders, Batterers, and Child Abusers. Thousand Oaks: Sage.
6

Saunders, B. (1997). Medical and mental health professionals as experts in legal cases. In Stem, P., Preparing and
Presenting Expert Testimony in Child Abuse Litigation: A Guide for Expert Witnesses and Attorneys. Thousand Oaks: Sage.
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Disclosure of Child Sexual Abuse
Legal professionals can be confused and
confounded by the behavior of children alleged to have
been sexually abused. The legal system often presumes
that victims are capable of providing immediate,
coherent and detailed statements. However, it is often
difficult to obtain credible information from a child
about what did or did not happen because of the child's
immaturity and reluctance to disclose abuse. Eliciting
accurate information from children requires specialized
interview techniques based on knowledge of child
development. Further, children's disclosures of abuse
may be accompanied by behaviors that, . in adults,
would cast doubt on the veracity of the statement.
The available social science literature contains
theoretical discussions of the sexual abuse disclosure
process. In 1983, for instance, Roland Summit
conceptualized a child sexual abuse accommodation
syndrome as involving dynamics of secrecy,
helplessness, entrapment and accommodation,
unconvincing disclosure, and retraction. 7
However, empirical research on the actual process
of disclosure is scarce. This article will summarize
three research studies which have addressed aspects of
the way children disclose sexual abuse.
Sorensen and Snow Study
Teena Sorensen and Barbara Snow conducted a
retrospective analysis in 116 confirmed cases of sexual
abuse in Utah. 8 These cases were confirmed by a
confession or plea in criminal or juvenile court (80% ),
a conviction in criminal court (14%), or medical
evidence highly consistent with sexual abuse (6%).
The study involved children from age 3 to 17 who were
seen in a sexual abuse treatment clinic or private
practice. None of the children in this study was abused
by a stranger. The overwhelming majority of the
7

Summit, R. (1983). The child sexual abuse
accommodation syndrome. Child Abuse & Neglect 7, 177193.
8

Sorensen, T., Snow, B. (1991). How children
tell: The process of disclosure in child sexual abuse. Child
Welfare LXX, 3-15.
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children (97%) were abused by a family member or
person whom the child trusted. The group studied,
while reflecting Utah's racial composition, was not
representative of the country in that 95% of the
subjects were Caucasian.
Most of the children in this study either had
initially denied having been sexually abused or had
been tentative in disclosing it, i.e. they provided partial,
vague, or vacillating information about the abuse.
Only 11% of the children initially disclosed without
exhibiting denial or tentative features. However,
almost all of the children (96%) eventually gave
detailed, coherent accounts. A significant portion of
the children (22%) recanted their allegations, with 92%
of these later reaffirming that abuse had occurred. The
authors conceptualized a process of disclosure which
involved moving from denial to tentative disclosure to
admission of a specific sexually abusive activity. This
process occurred within a single interview for some
children and over a period of several months for others.

Most of the disclosures (74 percent) were
accidental, i.e. the child did not intentionally report
abuse. Accidental disclosures occurred when the child
was observed engaging in inappropriate sexualized
behavior or made inappropriate statements, such as
requesting an adult to perform a specific sexual act.
The disclosures of preschool children were particularly
likely to be accidental.
The most common impetus
in accidental disclosures was having been exposed to
the offender. In 9% of the cases, involving children
school-age and older, the disclosure was triggered by
the child's sharing a confidence with a friend who then
reported.
A common impetus for purposeful disclosures
was found to be educational awareness programs, such
as sexual abuse prevention or other programs which
stressed assertiveness and personal rights. Influence of
peers was also a factor, through encouragement to
disclose or by following the example of another child
who reported. Ten percent of the disclosures appeared
to be precipitated by a change in proximity to the
perpetrator involving either departure ofthe perpetrator
or an impending visit. Anger was found to be a
significant catalyst to reporting by adolescents.
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Lawson and Chaffin Study
Lawson and Chaffin9 conducted a study involving
children who were diagnosed with a sexually
transmitted disease but who had not previously
reported sexual abuse. All of the children were older
than 3 and, to minimize the possibility that diseases
were transmitted through voluntary sexual activity, had
not reached the age of menstruation. Most (68%) were
diagnosed with gonorrhea, and the others were positive
for chlamydia, syphilis, herpes, trichomonas, or
combinations of these. They presented to a pediatric
hospital with a physical complaint, such as vaginal or
penile discharge or genital rashes, and were confirmed
by laboratory fmdings to have a sexually transmitted
disease.
The diagnosis and the possibility of its
transmission by sexual abuse were discussed with the
child's caretaker. The child was interviewed by a
social worker who had been trained in abuse disclosure
techniques. It was hypothesized that children would be
more likely to disclose if their caretakers exhibited a
tendency to believe and support. Support was defined
minimally as accepting the possibility that sexual abuse
occurred. Caretakers' attitudes about the abuse or
toward the offender were not further delineated.
Only 43% of these children disclosed sexual abuse
in the first interview. The caretakers' responses were
found to be significantly associated with whether the
children disclosed or not. Of the children with
supportive caretakers, 63% disclosed compared to 17%
of the children whose caretakers were nonsupportive.
Bradley and Wood Study
In striking contrast to the results of Sorenson and
Snow, Bradley and Wood reported a 6% denial rate and
a 4% recantation rate in a study of234 child protective
services cases in El Paso, Texas. 10 Reluctance during

one or more interviews was identified in 10% of the
case records studied. The authors acknowledge that
reluctance may have been underestimated due to lack
of documentation of nonverbal indicators. The authors
offer several possible reasons for the discrepancy
between their fmdings and those of Sorenson and
Snow: ( 1) Difference in ethnic background and religion
(76% Hispanic/primarily Catholic versus 95%
Caucasian/primarily Mormon 11); (2) The possible lack
of representativeness of their sample, because cases
which were still open at the time of the study were not
used; (3) The difference in settings, investigative
agency versus therapeutic setting; and ( 4) Questions
related to the sources of data, including the possibility
that case notes were prepared under time pressure and
with legal considerations, with any indications of
reluctance omitted. It may also be significant that 72%
of the victims had disclosed abuse to someone else
before their contact with the child protection agency or
law enforcement; the level of reluctance prior to the
investigative interview was not explored.
While additional research is clearly needed,
considerations related to disclosure continue to require
the attention of legal professionals and therapists.
Aspects of disclosure, such as delay or hesitancy, may
be targets for defense attacks. The disclosure process
itself may have implications for long-term
psychological functioning. 12 The Sorensen and Snow
study indicates that educational awareness programs
are important in enabling disclosures. They also
suggest that case management and intervention could
be more effective if disclosure is viewed as a
John
continuum rather than an isolated event. 13
Myers concludes that the nature of the disclosure
process, coupled with developmental limitations of
children, justifies the "cautious and sparing use" of
"suggestive and mildly leading" questions in

9

Lawson, L., and Chaffm, M. (1992). False
negatives in sexual abuse disclosure interviews. Journal of
Interpersonal Violence 7, 532-542. The researchers urge
caution in generalizing from this data due to the small
number of subjects, the lack of ethnic representativeness,
and aspects of the retrospective nature of the study.
10

Bradley, A., Wood, J. (1996). How do children
tell? The disclosure process in child sexual abuse. Child
Abuse & Neglect 20, 881-891.

11

Bradley, !d. at 888. (citing B.Snow, personal
communication, June 18, 1995).
12

See, for example: Nagel, D., Putnam, F., and
N oil, J. ( 1997). Disclosure patterns of sexual abuse and
psychological functioning at a 1-year follow-up. Child
Abuse and Neglect 21, 137-147.
13

Sorensen, !d. at 14.
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interviewing. 14 The importance of caretaker attitudes,
and the need for interventions to involve them, is
underscored by the Lawson and Chaffin study.
However, care should be exercised to distinguish
caretakers whose "supportive" stance could be linked
to a desire to fabricate allegations. Finally, screening
for sexual abuse as part of the history-taking process in
therapeutic settings should be considered. 15

Recent Case Decisions
Inadmissibility of objects demonstrating a
defendant's sexual propensity
A persistent and contentious issue in the
prosecution of child sexual abuse is the admissibility of
prior acts of a defendant, typically involving acts of the
defendant against other children or against the same
victim. The South Carolina Supreme Court recently
addressed the related issue of whether objects in a
defendant's possession that demonstrate his sexual
propensity toward children are "prior acts" and whether
these objects are admissible.
In State v. Nelson, No. 24778, Advance Sheet No.
13, Aprill 0, 1998, defendant was convicted of multiple
counts of first degree criminal sexual conduct with a
minor and other counts oflewd acts on a minor for acts
committed upon a three-year-old child. At trial, the
prosecution introduced a variety of videotaped
children's television shows, children's toys, pictures of
young girls in various states of dress, and a picture of
Punkey Brewster. The prosecution also introduced
expert testimony that possession of such objects was
consistent with the condition of pedophilia. The trial
court admitted the evidence and the Court of Appeals
upheld its admission, holding the evidence relevant to
show defendant's motive to commit the sexually
motivated crimes.

The Supreme Court reversed the Court of
Appeals, finding the evidence to be improper character
evidence, the only purpose of which was to show that
the defendant was a pedophile, thereby encouraging the
jury to conclude based on his character that he must
have committed the acts charged. The court rejected
the state's theory that the evidence established
defendant's sexual motive or intent, holding that since
the defendant denied any contact with the child,
evidence of sexual intent was only minimally- if at all
- relevant and the evidence introduced was highly
prejudicial character evidence.
The Nelson opinion leaves open the option of
presenting evidence of sexual intent when the
defendant admits the act occurred but argues the act
was not done with sexual intent. The court also could
analyze the relevance of motive and intent anew if
considering a different factual scenario. For example,
if a case presents evidence of prior sexual acts by a
defendant against a child (as opposed to non-criminal
printed matter in the defendant's possession), the court
might be persuaded to view more favorably some of the
arguments advanced by the state in Nelson. Given the
strong and broad language used in the opinion,
however, such arguments would face an uphill battle.
On the other hand, the opinion makes clear that
settled areas of prior bad act law are left undisturbed.
The court indicated that no South Carolina case law
addresses the issue raised in this case- introduction of
"physical evidence showing sexual preferences or
tendencies"- and that most cases involving prior acts
of a sexual nature are analyzed under the "common
scheme or plan" exception. 16
For extensive discussion of the relationship between
character evidence and prior bad acts, see 2 JOHN
E.B. MYERS, EVIDENCE IN CHILD ABUSE AND
NEGLECT CASES ch. 8 (1997).

14

Myers, J. Evidence in Child Abuse and Neglect
Cases, 3rd Ed. New York: John Wiley & Sons, Inc. Pp.
16

60-67.
15

Berliner,L., Elliott, Diana. (1996). Sexual
Abuse of Children, in Briere,J. et.al., Eds. The APSAC
Handbook on Child Maltreatment. Thousand Oaks:
SAGE Publications. p. 55.

Nelson, at n.10. See State v. Hallman, 298 S.C. 172,
379 S.E.2d 115 (S.C. 1989) (admitting evidence under
the common scheme or plan exception); State v.
Adams, 1998 WL 325686 (S.C. Ct. App. June 15,
1998) (distinguishing Nelson and admitting evidence
under the common scheme or plan exception).
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False Allegations of Sexual Abuse as a Basis for
Changing Custody
The case of Watson v. Poole, 495 S.E. 2d 236,
329 S.C. 232 (S.C. Ct. App. 1997), involved a custody
and visitation dispute between the parents of a fouryear old daughter. The mother filed an action to
terminate the father's visitation privileges. The father
petitioned for custody.
The parents originally
separated in 1993. The mother claimed the father
sexually abused his daughter soon after the father's
first overnight visitation. The minor child was
examined for sexual abuse at least four times between
1993 and the final divorce decree of May of 1994.

Despite the lack of any physical evidence of
sexual abuse the mother continued to accuse the father
of sexually abusing the child. The minor child was
subjected to additional physical examination for sexual
abuse. Mental health professionals and counselors also
examined the child. During the trial there were at least
ten findings that sexual abuse had not occurred. The
mother acknowledged that she did not want the father
to have overnight visitation.
The Court of Appeals referred to Routh v. Routh,
492 S. E. 2d 415, 328 S.C. 512 (S.C. Ct. App. 1997) in
reviewing the issue of custody. The Routh case held
that false allegations of sexual abuse should be
considered as a change in circumstances in a custody
dispute.

l

The South Carolina Court of Appeals in Watson
held that subjecting the child to numerous physical
examinations and counseling sessions for unfounded
sexual abuse was not in the child's best interest. The
court also cited the false allegations of sexual abuse
and the mother's unwillingness to allow the father to
have visitation in holding that a change of
circumstances existed and granted the father's custody
petition.

April - June 1998
Sexual Abuse as a Covered Occurrence Under
Homeowners Insurance
Five sexually abused children and their parents
filed civil actions in South Carolina alleging various
causes of action related to the grandparents' sexual
abuse of the children. The insurer on a homeowners
policy issued to the grandparents sought a declaratory
judgment that it was not obligated to defend or
indemnify the grandparents in the actions.

The S.C. Court of Appeals held, in Manufacturers
& Merchants Mutual Ins. Co. v. Harvey, 330 S.C. 152,

498 S.E.2d 222 (1998), that the insurer was not
obligated under the policy to defend or indemnify for
civil actions grounded upon the insured's sexual abuse
of a child. However, negligence by the insured that
contributed to the abuse was held to be within the
scope of coverage. The type of "occurrence" covered
by the policy was limited to "an accident, including
continuous or repeated exposure to substantially the
same general harmful conditions which results, during
the policy period, in: (a) bodily injury; or (b) property
damage."
The key issue in determining coverage was
whether the injury was intentional, as "an intended
injury cannot be accidental." The grandparents had
presented expert witnesses who testified that
pedophiles have no understanding that their acts are
harmful to their victims. The court held, however, that
"sexual abuse of a child is so inherently injurious to the
victim that the perpetrator's intent to harm the child
will be inferred as a matter of law." Therefore, the
policies did not cover causes of action for intentional
torts based on allegations of sexual abuse or causes of
action couched in negligence terms where the
underlying factual assertions alleged acts of intentional
sexual abuse.
However, the court held that causes of action for
negligent or reckless conduct did invoke coverage
where the actions alleged were not inherently injurious.
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The distinction between negligence allegations
that are covered and those that are not is best illustrated
by a comparison of various allegations at issue in
Harvey, all of which were under the rubric of
"negligent supervision." Because this was an action for
declaratory judgment, the insurer's obligation to defend
and indemnify was determined by the allegations of the
complaint.

The court stated that any cause of action that
alleged intentional acts of sexual abuse was outside the
scope of the policies. The fact that some parties'
complaints alleged that the conduct of the grandparents
was intentional and incorporated these allegations into
every cause of action was of critical significance.

Coverage was not required where the complaint
alleged that the defendants negligently allowed the
children to be sexually abused, e.g.:

Sex Offender
Amended

''At all times herein, the Defendants caused the
Plaintiffs to vest in them their trust and the care ofthe
Plaintiffs' minor children well knowing that they
intended to, and did, engage in a pattern of sexual
contact and other wrongs with each ofthe children, as
well as exposure to each child to ritualistic, aberrant
and deviant sexual practices, allfor their own personal
sexual gratification. "

The sex offender registration law was amended to
allow wider access to information about persons
registered. 17 An individual may now obtain
information in three ways. First, a member of a
community may make a written request to SLED or to
a local sheriff naming a specific person. If the person
is a registered sex offender, the sheriff must release
information to the requestor.

Defendants "negligently, recklessly ... injured the
Plaintiffs minor children as follows:

Second, a member of the community may request
from SLED a list of persons registered in a particular
city, county or zip code, or may request a list of all
persons registered in the state. SLED is required to
release this information to those who request it.

c. in allowing the Plaintiffs minor children to
be physically, sexually, and emotionally abused ... "
Coverage was required where the complaint
alleged that the defendants negligently failed to protect
the children against the likelihood of sexual abuse, e.g.:
Defendants "negligently, recklessly ... injured the
Plaintiffs minor children as follows:
d. in failing to take action to stop the Plaintiffs
minor children from being in the presence of people
who were likely to physically, sexually, or
emotionally abuse the plaintiffs minor children;
e. in failing to prevent physical, sexual, or
emotional abuse which each Defendant knew or should
have known was likely to occur to the Plaintiffs minor
children .... "

Registration

Law

Third, law enforcement officials may disseminate
information about a registered offender on their own
initiative when they have reason to believe it will deter
criminal activity. 18 While this "reason to deter criminal
activity" language is unique among state notification

17
IS

1998 S.C. Act 517.
The law previously allowed a sheriff or other law
enforcement officer to disseminate information when
the officer is ''presented with facts giving rise to a
reasonable suspicion of criminal activity and has
reason to believe the release of this information will
deter the criminal activity." The 1998 amendment
deleted the italicized language.
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statutes, 19 the 1998 amendment nonetheless grants law
enforcement officers somewhat greater discretion than
they had previously.
The 1998 amendment made two final significant
changes to the prior public notification law. First,
language was added relating to the release of
information about juvenile offenders. Second, the
amendments allow "use of computerized or electronic
transmission of data," presumably to allow
dissemination of information on the Internet when the
other criteria are met.
Implications for law enforcement
The public notification law impacts law
enforcement officials in many ways. Most directly is
the responsibility of both SLED and local sheriffs to
process requests and disclose information as required.
Law enforcement agencies now have the added
responsibility of determining whether there is reason to
believe release of information will deter criminal
activity. Of course, law enforcement agencies continue
to be responsible for enforcing the basic requirement
that sex offenders be registered.

April - June 1998

Registries On-line

South Carolina may soon
provide access to its sex
offender registry via computer website. The State Law
Enforcement Division applied for a $1.2 million grant
from the U.S. Department of Justice to pay for the
equipment necessary to establish an on-line registry.
Special computers and digital cameras would be placed
in each sheriffs department. Notification ofwhether
the grant was approved is expected very soon,
according to Hugh Muon, Spokesperson for SLED.
Information available on-line would include
names, addresses and photographs of sex offenders.
Juvenile offenders are not excluded, but additional
stipulations apply. For example, information about
first time offenders under the age of 12 shall not be
made available to the public, according to the
legislation. (§ 23-3-490(D)(3)).
Similar websites in nearby states include:
Georgia
www.ganet.org/gbi
North Carolina
http://sbi.jus.state.nc.us/sor/MainText.htm
Florida
http://www.fdle.state.fl.us/sexual_predators/ind
ex. asp.

19

Most states with notification provisions allow release
of the information "when reasonably necessary to
protect the public," or under a similar standard. See
DEP'T OF HEALTH AND HUMAN SERVICES, CHILD
ABUSE AND NEGLECT STATE STATUTE SERIES: PUBLIC
NOTIFICATION OF THE RELEASE OF SEX OFFENDERS

(1997) (available from the National Clearinghouse on
Child Abuse and Neglect Information at
<http://www .calib.cornlnccanch>).
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South Carolina Adopts
Violent Predator Statute

Sexually

Horrific, widely-publicized cases periodically
confirm the fear of many communities that sexually
violent criminals present a constant threat to society.
The legislative response to this issue reflects an
ambivalence concerning the extent to which a sexual
offender should be treated as a criminal or a person
afflicted with mental illness. Sexually Violent Predator
statutes incorporate both characterizations, responding
first to the crime and thereafter to the mental affliction.
Background
In the first half of the century, the legal response
to these criminals had a therapeutic focus. Between
1930 and 1960 nearly half the states enacted a type of
law commonly referred to as a "sexual psychopath"
law. Since sexual offenders were perceived as
mentally disturbed persons in need of treatment rather
than punishment, the emphasis of the laws was to
provide an alternative to incarceration. Some of the
laws required a diagnosis of a traditional mental illness
in order to confme the person, but many states created
purely legal definitions of a sexual psychopath. During
the 1960s most of these laws were repealed as an
emphasis on criminal incarceration reemerged.
By the late 1980s, several brutal crimes brought
sex offenders into the spotlight once again. This time
around, however, the concern was the release from
prison of extremely dangerous sexual offenders
following completion of their criminal sentences.
Legislators were called upon to protect society from
these offenders, and responded with statutes aimed at
prolonging the period of confinement of the offender,
and notifying communities of released offenders.
South Carolina statute
In the final days of the 1998 legislative session,
the S.C. General Assembly followed the national trend
by enacting a sexually violent predator law (R. 453, H.

4360), and expanding an existing public notification
law. 20
South Carolina's new "sexually violent predator"
law is comparable to those in other jurisdictions,
allowing civil commitment of a person identified as a
sexually violent predator. A sexually violent predator
is defined as a person who "(a) has been convicted of
a sexually violent offense; and (b) suffers from a
mental abnormality or personality disorder that makes
the person likely to engage in acts of sexual violence if
not confined in a secure facility for long-term control,
care, and treatment."
When a person confined for commission of a
sexually violent offense is to be released, the Attorney
General may file a petition with the court seeking to
classify the person as a sexually violent predator. A
hearing is held, which incorporates nearly all the
protections of a criminal proceeding, including the
right to a jury trial, the right to have experts appointed
to conduct an evaluation, and the right to counsel.
A person found beyond a reasonable doubt to be
a sexually violent predator must be involuntarily
committed to a secure mental health facility " until
such time as the person's mental abnormality or
personality disorder has so changed that the person is
safe to be at large." Thereafter, the person is entitled
to an annual mental examination and annual hearing in
court to determine whether he remains a sexually
violent predator.
In some states, sexually violent predator laws are
used sparingly, reserved for the most dangerous
offenders. For example, as of August 1997 only 26
offenders had been committed in Washington since
1990. By comparison, Minnesota has committed more
than 100 individuals and Wisconsin has committed
more than 90 since their laws were passed in 1994.
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The public notification law is described
elsewhere in this newsletter.
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The South Carolina statute has the potential for
broad application because of the inclusiveness of its
definition of "sexually violent offense" (to be codified
as§ 44-48-30(2)). The definition contains more than
15 offenses, including first and second degree criminal
sexual conduct with a minor, offenses related to use of
a child in a sexual performance, incest, committing a
lewd act on a minor, and obscenity-related felonies
involving minors. It also includes attempt to commit
the enumerated offenses, accessory before the fact, and
"any offense for which the judge makes a specific
finding on the record that based on the circumstances
of the case, the person's offense should be considered
a sexually violent offense."
The extent to which the statute is used to confine
South Carolina offenders depends on how expansively
the Attorney General exercises his discretion to initiate
these proceedings, and how the courts interpret the
"mental abnormality or personality disorder"
requirement.
The constitutionality of Kansas' sexually violent
predator statute was upheld in Kansas v. Hendricks,
117 S. Ct. 2072 (1997). Because they involve a
deprivation of physical liberty, these laws are likely to
be subject to continued challenges based on
applications and wording not involved in the Kansas
case.
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Statutes
Summaries of sex offender registration, public
notification, and sexually violent predator statutes from
around the country are available from the National
Clearinghouse on Child Abuse and Neglect
Information at www/calib.com/nccanch.

CLP Staff Change

Elizabeth (Libba) Patterson is serving as Interim
Director of the Children's Law Project, following the
departure of Pam Mohr. Ms. Patterson is a Professor
of Law and was the Interim Director of the Project
during its initial implementation phase.

The Children's Law Report is a monthly
publication of the Children's Law Project. Items may
be reprinted if attributed to the Children's Law Report.
Please provide copies of reprinted items to the
Children's Law Project. The Children's Law Project
is a strategy of S.C. Families for Kids and is also
supported through the Children's Justice Act Task
Force. It is administered by the USC School of Law.
Phone: (803) 777-1646 Fax: (803) 777-8686.
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