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The Use of Experts in Child Abuse Cases 
Children who are the victims of abuse all too 

often soon become victims of the legal system. After 
summoning the courage to reveal their abuse, they are 
thrown into a world of adults. More often than not, it 
is the child's word against the adult's in court. And, 
it is unfortunate, but we live in a society that 
questions the credibility of children merely because 
they are children and that is uncomfortable accepting 
that child abuse really does happen. Judges and jurors 
alike want and look for something more certain to 
rest a conviction or finding of abuse on. To that end, 
the proper use of expert testimony can assist judges 
and jurors both by way of their expert opinions and as 
an educational tool. 
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What is an expert? 
Black's Law Dictionary defines an expert as 

"[ o ]ne who is knowledgeable in a specialized field, 
that knowledge being obtained from either education 
or personal experience." 1 It is the fact that the expert 
has knowledge beyond the realm of the ordinary 
person, that makes his or her opinion or testimony 
admissible. 

Who is an expert? 
Often when attorneys are preparing their 

cases, they decide whether to use expert testimony 
and whom they should call as experts. Too often they 
limit themselves by considering only those 
individuals who have specialized degrees. The courts 
in South Carolina have made it clear that qualification 
as an expert is not so limited. 

In Honea v. Prior-2 the Court of Appeals 
found no error in the trial judge's decision to qualify 
two social workers as experts allowing them to testify 
as to their opinions on the victim's psychiatric 
disorder. The Court noted that their qualification was 
based on consideration of their education, training, 
clinical experience and opportunity to observe the 
victim. The Court went on to add that a "witness may 
be competent to testify as an expert although the 
witness acquired his or her knowledge through 

'Black's Law Dictionary, 5th Edition 1979. 

2Honea v. Prior, 295 S.C. 536, 369 S.E.2d 
846 (S.C. Ct. App. 1988) 



2 CHILDREN'S LAW PROJECT May 1997 

practical experience and not by scientific study, 
training, or research."3 

On the other hand, be aware that a fair 
number of self-proclaimed experts have no more 
knowledge of a subject area than anyone using their 
common sense. A degree does not necessarily equate 
with knowledge, especially in a highly specialized 
field like child abuse. 

Experts should routinely be challenged with 
their knowledge of current information and research. 
Furthermore, experts are not immune from bias, and 
their relationship to the area they are testifying to 
should be examined. If they have attended training 
and seminars, who were those sponsored by? How 
much time does the expert spend testifying as an 
expert? For which side? How much practical 
experience does the expert have? These are not 
questions you should reserve for experts called by the 
other side, but also use when looking at those 
individuals you are considering calling as witnesses. 

The court in State v. Schumpert" reminded us 
that the "party offering the expert has the burden of 
showing his witness possesses the necessary learning, 
skill, or practical experience to enable the witness to 
give opinion testimony."5 And that "defects in the 
amount and quality of education or experience go to 
the weight of the expert's testimony and not its 
admissibility. "6 

South Carolina Rules of Evidence 
What do the rules of evidence allow an expert 

to testify about? Actually, the rules are pretty liberal. 
A word of caution however: attorneys arguing on 
behalf of children, either as prosecutors, guardians ad 

3Id. at 849, citing 31 Am.Jur.2d Expert and 
Opinion Evidence § 27 at 526 (1967). 

4State v. Schumpert, 312 S.C. 502, 435 
S.E.2d 859(1993) 

5Id. at 861. 

litem, or with the Department of Social Services, 
"have an obligation to insure that we're not going to 
mess up a case with bad use of expert witness 
testimony that may prompt reversal, and create bad 
precedent for other [advocates]; there's too much at 
stake for the child whose case you're handling and for 
all the other children who will have to come to 
court.m 

With that in mind, Rule 702, SCRE allows 
testimony by experts if "scientific, technical or other 
specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in 
issue" and that testimony may be "in the form of an 
opinion or otherwise." The language of that rule 
therefore allows the expert to testify beyond just 
rendering an opinion. An expert may be used to 
educate a judge or jury. 

Given the public's misunderstanding of child 
abuse, there are a lot of areas an expert could be used 
to educate on. For example, why victims often 
recant8

, delayed disclosure, why lack of medical 
findings is not necessarily inconsistent with abuse or 
why a child's injuries were not the result of an 
accident9

• 

7Quote from Brian Holmgren, APR! -
NCPCA. 

8Charleston County DSS v. Father, 317 S.C. 
283, 454 S.E.2d 307 (1995). The Supreme Court 
upheld the use of expert testimony to explain 
recantation of accusations by victims of intrafamilial 
sexual abuse. 

9State v. Lopez, 306 S.C. 362, 412 S.E.2d 390 
( 1991 ). On appeal, a mother convicted of the murder 
of her three year old challenged the admission of 
testimony on "battered child syndrome" and "shaken 
baby syndrome" because the Court had not, to that 
date, recognized either. The Supreme Court affirmed 
the conviction and held that testimony regarding the 
syndromes was admissible when given by a properly 
qualified expert and that such testimony may support 
an inference the child's injuries were not accidental. 
At trial several medical experts, including the 
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Rule 704, SCRE also does not prohibit expert 
testimony that includes an opinion on an ultimate 
issue, i.e. whether a child's injuries are the result of 
abuse. Again, advocates for children need to tread 
cautiously and not misuse expert testimony. It is vital 
that we keep abreast of our state's current case law 
and the current research information. It is our 
responsibility to establish the necessary foundational 
record at the trial level so that our victories will 
withstand appellate review. 

In-Service Training 
Available 

The Children's Law Project is available to 
conduct training for organizations and groups on a 
variety of subjects related to child abuse and neglect. 
Presentations can be made addressing the Criminal 
Prosecution of Child Abuse, the Child Protection 
Reform Act, Reasonable Efforts, Termination of 
Parental Rights, Preparation of Children for Court, 
Role of Mandated Reporters, and other topics. 
Training is offered to groups of any size and can be 
tailored to meet your needs as to length and time of 
day. Please call (803) 777-1646 to schedule your 
inservice, 

Updates to Summary of 
Pending Legislation: 
(Current through 5112/97. Only bills which have passed at 
least one body are updated in this issue) 

S. 40 - Confidentiality of Records of Continuum of 
Care 
Passed Senate with amendment; Referred to House 
Judiciary Committee. · 

pathologist who performed the autopsy, testified to 
the child' s injuries and their opinion of the cause of 
the injuries. The Court said that the qualified expert 
testimony is often essential to connecting physical 
findings to a cause when determination of cause is 
beyond the ability of the average trier of fact. 

S. 41- Child Endangerment I Failure to Stop for a 
Blue Light 
Ratified (R38); Signed by Governor. 

S. 83 - Child Custody and Visitation 
Passed Senate with amendment; Referred to House 
Judiciary Committee . 

S. 378- Division of Foster Care Review Board, 
Office of the Governor 
Passed Senate with amendment; Referred to House 
Judiciary Committee. 

S. 456 - Domesticating Foreign Adoptions 
Passed Senate; Referred to House Judiciary 
Committee. 

H. 3139 - Permanency Planning 
House concurred in Senate amendment; Enrolled. 

H. 3421 - False Reports of Child Abuse 
Passed House with amendment; Referred to Senate 
Judiciary Committee. 

H. 3541 -Photographs and Reports by Mandated 
Reporters 
Passed and Enr.olled. 

H. 3546 - Emergency Removal of Children 
Passed House with amendment; Referred to Senate · 
Judiciary Committee. The amendment clarifies 
procedures for taking emergency protective custody 
of children, redefining emergency protective custody 
as physical custody for up to 24 hours and eliminating 
emergency physical custody language. 

H. 3603- Unlawful Conduct Towards a Child 
Passed House with amendment; Referred to Senate 
Judiciary Committee. 

H. 3628 - Central Registry 
Passed House; Referred to Senate Judiciary 
Committee. 

New Bills: 

S. 577 - Pilot Child Protective Service System 
Introduced- Sen. Fair; Passed Senate; Passed House 
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and returned to Senate with amendments. 
This Joint Resolution would authorize DSS to 

establish a two-year pilot child protection system. 

S. 580 - Central Registry (Similar to H.3628) 
Introduced by Sen. Fair; Referred to Judiciary 
Committee. 

S. 616- Victims of Crime 
Introduced - Sen. Holland; Passed Senate; Referred to 
House Judiciary Committee. 

This bill would replace the "Victim's and 
Witness' Bill of Rights" with provisions for specific 
services to victims and witnesses of crime, 
implementing the rights now· guaranteed in the South 
Carolina Constitution. 

S. 634 - Juvenile Youth Industries 
Introduced - Sen. Thomas; Passed Senate; Referred to 
House Judiciary Committee. 

This bill would add a new section to establish 
a Youth Industries Program within DJJ. 

S. 666 - Pregnancy Prevention Education 
Introduced - Sen. Short; Referred to Medical Affairs 
Committee. 

Pregnant minors who are unmarried would be 
required to complete a pregnancy prevention 
education course. 

S. 679 - Out-of-Court Statements of Children 
(similar to H.4022) 
Introduced - Sen. Courtney; Referred to Judiciary 
Committee. 

S. 680 - Mandatory Parenting Plan Act 
Introduced - Sen. Rose; Referred to Judiciary 
Committee. 

This bill would require parties in a divorce 
proceeding to file a parenting plan. 

H. 3734 - Distribution of Condoms 
Introduced - Rep. Campsen I Referred to Medical, 
Military, Public and Municipal Affairs Committee. 

DHEC or other state agencies would be 
prohibited from distributing condoms or other 
contraceptives to persons under the age of 16 without 
parental consent. 

H. 3744- Drug Impaired Infants 
Introduced - Rep. Wilkins; Passed House; Referred 
to Senate Medical Affairs Committee. 

This concurrent resolution would create a 
committee to study the treatment, commitment, and 
prosecution of mothers of drug impaired infants and 
related issues, and propose a comprehensive 
approach. 

H. 3760- Pregnancy Prevention Education 
(similar to S. 666) 
Introduced- Rep. Moody-Lawrence; Referred to 
Medical, Miliary, Public and Municipal Affairs 
Committee. 

H. 3770- Pilot Child Protection System 
(similar to S. 577) 
Introduced - Rep. Kelley; Passed House; Referred to 
Senate General Committee. 

.H. 3783- Notification of Child's Placement 
Introduced- Rep. Allison; Referred to Judiciary 
Committee. 

This bill would amend the recently enacted 
§20-7-764 which requires that parents be notified of 
the location of a child's foster care placement. Under 
this bill, the placement plan must include a 
determination as to whether it is in the child's best 
interest for the parents to be notified. Criteria for 
making this determination are included. 

H. 3790 - Domesticating Foreign Adoptions 
(similar to S. 456) 
Introduced - Rep. Bauer; Referred to Judiciary 
Committee. 

H. 3849 - Child Support Withholding from 
Prisoners' Wages 
Introduced - Rep. Knotts; Referred to Judiciary 
Committee. 

The Department of Corrections would be 
required to withhold from prisoners' wages, and 
disburse to appropriate clerks of court, money for 
child support obligations. 

H. 3851 - False Reports of Child Abuse 
Introduced - Rep. Davenport; Referred to Judiciary 
Committee. 
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Making a false report of child abuse would be 
a misdemeanor under this bill. DSS would be 
required to notify reporters of the penalties for 
making a false report. 

H. 3853 - Child Automobile Safety 
Introduced - Rep. Davenport; Referred to Judiciary 
Committee. 

Labels would be required on vehicles which 
state, "Lock vehicle to prevent danger to children." 
This bill would also make it unlawful to leave a child 
under the age of 12 unattended in a vehicle . 

H. 3861 - Marriage of Young Teenagers 
Introduced - Rep. Haskins; Passed House; Referred to 
Senate Judiciary Committee. 

Males under the age of 16 and females under 
the age of 14 could not enter into marriage under this 
proposal. 

H. 3862 - Juvenile Youth Industries (similar to S. 
634) 
Introduced - Rep. Harrison; Passed House; Sent to 
Senate. 

H. 3886 - Accounting for Child Support Payments 
Introduced - Rep. Neilson; Referred to Judiciary 
Committee. 

The Family Court would be authorized to 
require a parent receiving child support payments to 
account for the expenditures made. 

H. 3888 - Rolling Paper 
Introduced - Rep. J. Smith; Referred to Judiciary 
Committee. 

This bill would make it unlawful to supply 
minors with rolling paper, and for minors to possess 
it. 

3974- Foster Care Placement 
Introduced- Rep. Campsen; Referred to Judiciary 
Committee. 

Minors who have committed sexual offenses 
could not be placed in a foster home, unless in a 
therapeutic foster home where there are no other 
mmors. 

H. 3979 - Guidelines for Guardians ad Litem 

Introduced- Rep. Neilson; Referred to Judiciary 
Committee. 

Court Administration would be required to 
develop a Guidelines and Procedures Manual and 
make it available to guardians ad litem. 

H. 3980 - Orders of Family Court Judges 
Introduced - Rep. Neilson; Referred to Judiciary 
Committee. 

Under this bill, Family Court Judges would 
be required to write their own orders, not relying on 
attorneys representing parties before them. 

H. 3981 - Child Custody or Visitation 
Introduced - Rep. Neilson; Referred to Judiciary 
Committee. 

This bill would add a new section requiring 
the court to equalize the child's time with each parent, 
unless unfit. 

H. 3984- Immunity for Guardians ad Litem 
Introduced - Rep. Miller; Referred to Judiciary 
Committee. 

This proposed amendment of 20-7-12 7 
would expand immunity from liability for volunteer 
guardians ad litem to include all acts within the scope 
of appointment. Under current law, immunity exists 
if one acts in good faith and is not guilty of gross 
negligence. [See article on recent South Carolina 
Supreme Court decision.] 

H. 4003 - Leaving Children in Cars 
Introduced- Rep. F. Smith; Referred to Judiciary 
Committee. 

This proposed amendment of20-7-50(A) 
would make it unlawful to leave a child under the age 
of 10 unattended in a motor vehicle. 

H. 4022 - Out-of-Court Statements by Children 
Introduced - Rep. Jennings; Referred to Judiciary 
Committee. 

Section 19-1-180 would be amended to allow 
the admission of out-of-court statements of children 
who function cognitively or developmentally under 
the age of 12 in family court abuse proceedings under 
certain conditions. 
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Recent Court Decisions 
Liability of a Guardian Ad Litem 

The Fourth Circuit Court of Appeals was 
presented the issue of quasi-judicial immunity for a 
guardian ad litem in a custody action in Fleming v. 
Asbill, 42F.3d 886 (4th Cir. 1994). The court held 
that Asbill was immune from the civil rights violation 
claim under §1983 but that guardians ad litem are 
liable to their wards for negligent performance of 
duties. The Fourth Circuit reversed the dismissal of 
the common law claims against the paid guardian ad 
litem based on South Carolina law. 

The South Carolina Supreme Court agreed to 
answer two questions on South Carolina Jaw per order 
of Judge Matthew Perry, the United States District 
Judge for the District of South Carolina in the case of 
Fleming v. Asbill, Opinion #24594, March 31, 1997. 
The two issues to be resolved by the court were as 
follows: 

1. Is a private person, when they are performing 
their official duties as a court-appointed guardian ad 
litem in a private custody proceeding, acting as an 
agent or employee within the definition of an 
employee set forth in the South Carolina Tort Claims 
Act, § 15-78-30( c), supp. 1995? The Supreme Court 
held that the lower court appoints a guardian ad litem 
to assist the court in properly protecting the interest 
of an incompetent person. The Supreme Court held 
that a guardian ad litem is not "an employee" under 
§15-78-30(c). 

2. Whether a private person, who is court-
appointed to serve as guardian ad litem in a private 
custody proceeding, is afforded common law 
immunity for acts performed within the scope of her 
appointment? If so, what is the nature and scope of 
the common law immunity? Although South 
Carolina case law had previously held that guardians 
ad litem are liable to their wards for negligence the 
Supreme Court held that now guardians ad litem in 
private custody actions are entitled to quasi-judicial 
immunity. The court was persuaded by a change in 
the role of the guardians ad litem over the years 

along with case Jaw from other jurisdictions. The 
Court wanted to be certain that the guardian ad litem 
was free to perform his or her tasks without fear or 
intimidation from disgruntled parents. The court also 
held the granting of quasi-judicial i~munity is 
reasonable because the guardian ad litem did not 
"volunteer" for the position. 

The Court did not believe this immunity 
would harm children because the guardian ad litem 
can be held accountable for actions detrimental to the 
child that are beyond the "scope of his or her duty." 
Additionally, the guardian ad litem is subject to cross 
examination, the court has oversight over the 
guardian ad litem's discharge of his or her duties, 
parents' may move for termination of the guardian ad 
litem's appointment and possible judicial review of 
family court decisions concerning the guardian ad 
litem's recommendation. 

The Court invited the South Carolina General 
Assembly to reconcile the differences and inequalities 
in granting immunity to guardians ad litem in private 
custody actions, but not to volunteer guardians in 
abuse and neglect cases. Various members of the 
South Carolina House of Representatives have 
accepted the Supreme Court's invitation to reconcile 
the differences between the private guardians and 
v~lunteer guardians. House Bill 3984 would amend 
§ 20-7-12 7 by deleting the. acting in good faith and not 
guilty of gross negligence provisions. The volunteer 
guardian ad litem would be entitled to immunity if 
acting "within the scope of the appointment as 
guardian ad litem." 

The Who, What, Why and 
How of Mandatory 
Reporting In South 
Carolina 

There seems to be a great deal of confusion 
about who must make child abuse reports, and how 
to make those reports in light of legal requirements, 
liability issues and other concerns. The following 
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article briefly outlines the law. If you want additional 
information, the Children's Law Project has put 
together an outline of South Carolina law along with 
some practical tips which are available by calling 
(803) 777-1646. 

Who are Mandatory Reporters and How to Make a 
Report 

South Carolina law (§20-7-510) has provided 
for many years that doctors, nurses, dentists, 
optometrists, medical examiners, emergency medical 
services, mental health, allied health professionals, 
Christian Science practitioners, religious healers, 
school teachers, counselors, social or public 
assistance workers, child care workers, police or law 
enforcement officers, undertakers, funeral home 
directors or employees and judges are mandatory 
reporters of suspected child abuse. 

The Child Protection Reform Act, which took 
effect in January 1997, added school principals and 
assistant principals, substance abuse treatment staff 
and persons responsible for processing film as 
mandatory reporters. It also clarified that mandatory 
reporters are only required to report information they 
receive in their professional capacity which gives the 
person reason to believe that a child's physical or 
mental health or welfare has been or may be 
adversely affected by abuse or neglect. This means 
that if your job is working with children in a mental 
health clinic and you hear a neighbor's child being 
beaten while you are at home, you are not obliged as 
a mandatory reporter to report the maltreatment. You 
may report it but cannot be subject to criminal or civil 
penalties for not reporting it. However, you must 
report anything you learn or see while you are at the 
mental health clinic which indicates a child has been 
or may be adversely affected by abuse or neglect. 
Mandatory reports who receive information about 
possible child abuse in their personal life, along with 
nonmandatory reporters, can report but are not 
obligated to report. 

The reporting requirements are defined by the 
job, not the title. Thus, they apply to students who 
are working in those jobs as part of their education as 
well as professionals. The reporting requirement 
goes with the job. 

The law states that reports of child abuse or 
neglect may be made orally by telephone or otherwise 
to DSS or law enforcement agency in the county 
where the child resides or is found. You only need to 
report to either DSS or law enforcement, not both. 
The mandatory reporter must actually report, even if 
your employer tells you to report the abuse to a 
supervisor instead. Telling your supervisor does not 
discharge your legal obligation to report to DSS or 
law enforcement. We would advise any reporters to 
keep a contemporaneous written record of when and 
to whom they made the report as well as documenting 
the basis of the report, including statements the child 
made using exact language, if possible. You should 
also document the child's condition when making any 
statement. This could help make it admissible in 
court if it is a statement made when the child was 
excited. 

Privilege. Confidentiality and Immunity Issues 
The law [§20-7-550] explicitly abrogates all 

privileges, including husband/wife, 
.ProfessionaVpatient/client, except attorney/client and 
priest/penitent, for the purpose of reporting child 
abuse. The new act explicitly states that law 
enforcement officers may report cases of domestic 
violence to DSS, and the agency may investigate to 
determine if the child has been harmed. DSS is now 
developing protocols on how to deal with these cases. 

South Carolina law[§ 20-7-540] gives 
immunity from civil and criminal liability to a person 
who is required or is permitted to report or who 
participates in judicial proceedings resulting from the 
report, who acts in good faith. In all civil and 
criminal proceeding good faith is rebuttably 
presumed. 

South Carolina statute [§20-7-690(E)] 
requires that the Department of Social Services 
protect the identity of the person who reported the 
suspected child abuse or neglect. The statute allows 
for subpoenaing the reporter for the purpose of 
testimony ifDSS determines it is necessary to protect 
the child but does not allow DSS to disclose the fact 
that this person made the report of child abuse. 
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DSS records are available to law enforcement 
but cannot indicate the reporter's identity. However, 
DSS can give the reporter's name, along with the 
names of any other witnesses, to law enforcement as 
a witness of the abuse but cannot indicate who 
reported the abuse. However, there was nothing 
which protects the reporter's name from being 
revealed to the defendant in a criminal law matter if 
the reporter makes the report and gives their name 
directly to law enforcement. 

The New Act Provision of Defense Against 
Malicious Reporting 

The law allows the person who is alleged to 
have abused a child in an indicated case to have 
access to DSS records, as long as DSS protects the 
identity of the reporter and any other person where 
disclosure would endanger the life or safety of the 
person [(§20-7-695(B)(5), (D),(E)]. South Carolina's 
statute [§20-7-695(B)] now allows the subject of an 
unfounded report who believes that the report was 
made maliciously and in bad faith to present a written 
request to the agency to maintain the report for up to 
two years. The request must be made within 30 days 
of the agency's decision that the case was unfounded. 
The subject of the report can get a copy of the record 
of the unfounded case but the department cannot 
release the identity of the reporter except in the 
following circumstance. 

An alleged perpetrator in an unfounded case 
who believes the report was made maliciously or in 
bad faith can petition the family court to determine 
whether there is probable cause to believe that the 
reporter acted maliciously or in bad faith [§20-7-
695(D)]. The court shall make the determination 
based on an in camera review of the case file (the 
court reviews the file in chambers out of the view of 
all parties), oral or written argument or both. If the 
court finds probable cause to believe that the reporter 
acted in bad faith or maliciously, the Court will order 
DSS to disclose the identity of the reporter to the 
alleged perpetrator. 

Documenting The Abuse 
The law allows mandatory reporters to take 

or cause to be taken color photographs of areas of 
trauma visible on a child and, if medically indicated, 

a doctor can cause to be performed all medical 
examinations or tests of the child without the child's 
parent's or guardian's consent. The law also permits 
a doctor or hospital to which a child has been brought 
for treatment to detain the child in emergency 
physical custody for up to 24 hours without parent's 
or guardian's consent if doctor or hospital: 

(1) has reason to believe child has been 
abused or neglected; 

(2) made a report to law enforcement or 
DSS and stated that child was being 
detained until law enforcement could 
arrive to determine if the officer 
should take emergency physical 
custody of the child; and 

(3) has reason to believe that release of 
child to parent, guardian, custodian or 
caretaker presents imminent danger 
to child's life health or physical 
safety. 

Hospitals must designate a qualified person or 
persons within the hospital who have sole authority to 
detain a child on behalf of the hospital. 

Penalties for Failing to Report 
A person who is required to report a case of 

child abuse or neglect who knowingly fails to do so is 
guilty of a misdemeanor and, upon conviction, must 
be fined no more then five hundred dollars or 
imprisoned no more than six months or both. 

Children's Law Project 
University of South Carolina 
Carolina Plaza, 12 Floor 
Columbia, SC 29208 


