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Coordination of Child Protection and 
Criminal Proceedings 

Intra-family sexual abuse and serious physical abuse 
cases present particular challenges when children are 
involved in parallel criminal and civil investigations and court 
.cases. Coordination of these processes is the subject of a law 
review article by Mark Hardin and Marcia Sprague1

, portions 
of which are recapped here. According to the authors, child 
protection and criminal proceedings should be coordinated in 
order to: 

• Ensure that all information is available to both 
courts; 

• Prevent conflicting or inconsistent court orders; 
Minimize trauma to child victims; 

• Harmonize the goals of state intervention; and 
• A void duplication or interference m one 

investigation by another. 

The article discusses strategies for coordination, 
including information-sharing, reaching basic consensus on 
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case goals, development of multi-disciplinary teams, and 
grants of use immunity. They recommend utilization of a 
written, comprehensive strategy for working together. 

Information Sharing 
Relationships between the child protection agency 

and law enforcement are an important aspect of a totally 
coordinated approach. These relationships often involve 
interagency reporting procedures, joint interviews or joint 
investigations, and multi-disciplinary coordination meetings. 

Child protection agencies should routinely receive 
criminal record information. This information may influence 
treatment, visitation, or placement recommendations, 
particularly if a criminal record reflects prior abuse, drug 
related crimes, or violation of probation. Information about 
the criminal process, such as incarceration, release conditions, 
plea bargaining, and sentencing is relevant to the safety of the 
child and important in developing a plan in the child 
protection process. Likewise, knowledge of the child's 
placement and family court orders for visitation or treatment 
may be helpful when sentencing terms and release conditions 
are being set in the criminal process. Information obtained in 
the child protection case may be useful in pre-sentence 
investigative reports. Knowledge about the child and family 
may be useful to the prosecutor in making decisions. Each 
court should be aware of the other court's orders. 

The authors acknowledge that some information 
sho11ld not be shared. For example, while the knowledge that 
a defendant is involved in therapy may be important to the 
prosecutor, revealing specific statements made in therapy can 
undermine the therapy process. If an investigator reveals 
tactical information about an ongoing criminal investigation, 
such as plans to obtain a search warrant, to the child 
protective services worker, that information may become 
accessible to the parent's attorney. 



2 CHILDREN'S LAW REPORT November/December 1997 

Consensus of Goals 
The authors contend that the different parts of the 

government (child protection agency and prosecutor's office) 
should not be working toward conflicting goals on a case. 
Although the proceedings have different basic purposes, these 
differences are not irreconcilable. "The child protection 
proceeding is brought to protect the child, rehabilitate the 
family if possible, and ensure a permanent home for the child. 
The criminal proceeding is brought to protect the public, 
protect the child victim, deter future crime, punish 
wrongdoing, and rehabilitate the criminal. There is enough 
common ground in these goals to justify coordination. Both 
proceedings require the effective protection of the child?' 

Direct contradictions in case goals should be 
avoided. An obvious example of inconsistency occurs when 
the family court sets out a visitation schedule for family 
members while a condition of bond set in the criminal process 
is no contact between the accused and the victim. Another 
common example is when the family court is working 
towards reunification of a family while the prosecution's goal 
is a long prison sentence. These types of conflicts diminish 
the efficiency and effectiveness of state intervention. 

When efforts are made to establish consistent goals, 
the unique resources of one court process can be used to 
reinforce the other. Criminal sanctions can protect the child 
and reinforce family rehabilitation. For example, conditions 
of probation or parole can include safeguards for the child 
and require compliance with the treatment plan ordered by 
the family court. Therapeutic resources provided to the child 
through the child protection process may help prepare the 
child for criminal court. In cases involving serious crimes 
against children, the family court can consider early 
termination of parental rights rather than pursuing family 
reunification. Evidence gathered through the criminal justice 
process may be useful in building a case for termination. 

The criminal justice system and child protection 
agency must work together to ensure the child's protection 
after the perpetrator's release. Perpetrators are often released 
from prison while the child or siblings remain vulnerable. 

Multi-disciplinary Teams 
Teams made up of the participants in each 

proceeding, including the attorneys, are recommended as a 
method of achieving coordination and of reaching consensus. 
The team can develop case goals and management, oversee 
evidence collection, minimize the number of victim 

2Supra note 1, p. 102. 

interviews, coordinate treatment plans, and establish 
priorities. Through team meetings, participants may 
exchange information, gain a better understanding of the 
evidence, become aware of the status of the other proceeding, 
share concerns about the child's safety, learn about the child's 
ability to testify, and determine whether the parents are 
providing consistent information. 

Use Immunity 
Timing is a particular problem when there are 

parallel court processes. Although the child protection 
process is governed by specific statutory time frames, 
criminal cases usually take much longer for a variety of 
reasons, such as lengthy investigations, judicial backlogs, 
preparation of the case for grand jury, use of formal 
discovery, pre-trial motions, preparation of the child to 
testify, and docketing delays. In some jurisdictions findings 
in the child protection case are held in abeyance during the 
pendency of the criminal process, but the authors argue that 
moving forward in family court has a "significant beneficial 
effect on the interests of the child".3 Earlier resolution 
generally leads to earlier permanency for the child. Also, a 
determination of abuse or neglect is necessary to order 
services. 

A Nebraska case4 is cited in which the court held that 
an eight-month delay before the adjudication hearing was too 
long and not justified by a pending criminal action. 
Similarly, a New York state courts held that adjudication is 
necessary before the court has authority to determine the best 
plan for the child's care and criminal charges may be pending 
for inordinate periods of time. 

An additional problem is parents' failure to 
cooperate in a child protection case due to fear of information 
being used in a concurrent criminal matter. This may slow 
efforts toward reunification or make it difficult to determine 
the potential for reunification of the family. Parents facing 
criminal charges have a difficult choice between cooperating 
in the child protection process in effort to regain custody of 
their children, or exercising their right against self
incrimination to protect themselves in the criminal matter. 

Use immunity is offered as a possible solution to 

3Supra note I, Page 56. 

4In re D.M.B., 481 N.W.2d 905, 910-11 (Neb. 1992) 

sin re Vance, lOS Misc.2d 254, 432 N.Y.S.2d 137, 140-
42 (1980). 
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these problems, although the authors acknowledge a 
possibility that this could weaken the prosecutor's case. 
According to this suggestion, testimony in the child 
protection proceeding, evidence derived from this testimony, 
or statements made in therapy could not be used by the 
prosecution. Progress toward rehabilitation often depends 
upon the parent's admission of abuse. To encourage parents' 
participation in therapy, parents must be assured that 
information they disclose in therapy will not be used by the 
prosecutor. Parental participation in therapy helps in the 
development of appropriate plans and helps the court make 
timely and informed decisions concerning the family and how 
to protect the child. 

The authors suggest that use immunity be 
established by statute. The legislation should make it clear 
that police are not prevented from independently producing 
the same information for use by the prosecution. 

A comprehensive strategy for court coordination is 
recommended, which includes coordination on a number of 
levels: between child protective services and law 
enforcement; between the agency attorney and prosecutor; 
between child protective services and probation I parole staff; 
and between defense attorneys when the parent has separate 
lawyers for each proceeding. Guardians ad litem, appointed 
in the child protection process, and victim advocates working 
in the criminal justice system, can also serve as an interface 
between the proceedings. Additionally, Children's Advocacy 
Centers are mentioned as a mechanism for supporting this 
coordination. 

Federal Legislation Enacted 

The Adoption and Safe Families Act was passed by 
Congress and signed by President Clinton on November 19, 
1997. 

Major provisions of the Act include: 
• Reasonable efforts to retain children in their own 

homes, or to reunify families, are not required if a 
court determines that the parent has subjected the 
child to aggravated circumstances, such as 
abandonment, torture, or sexual abuse; has 
committed murder or voluntary manslaughter of 
another child; has committed a felony assault 
resulting in serious bodily injury of a child; or has 
had parental rights of another child terminated. In 
these circumstances, a permanency planning hearing 
is required within thirty days. 

• 

• 

• 

• 

• 

• 

• 

• 

States are required to initiate or join proceedings for 
TPR and seek adoption in cases of children who 
have been in foster care for 15 of the most recent 22 
months unless one of the following exceptions is 
met: (I) the child is in placement with a relative, (2) 
documentation of a compelling reason for 
determining that TPR would not be in the child's 
best interests; or (3) the family has not been 
provided sufficient services. TPR is also required if 
a court determines that the child is an abandoned 
infant or if the parent has committed murder, 
voluntary manslaughter, or felony assault resulting 
in serious bodily injury upon a child. This provision 
only applies to children who enter foster care after 
the act was passed. The Act provides for a transition 
period for children in the foster care system prior to 
the passage of this act. 

Provides for adoption incentive payments to states . 
To be eligible, states must increase the number of 
foster child adoptions for the fiscal year over the 
base number of foster child adoptions, and meet 
other criteria. 

Foster parents, pre-adoptive parents, and relatives 
who have provided care for a child are to receive 
notices of hearings and have the opportunity to be 
heard. However, they are not considered parties to 
the action solely on the basis of notice. 

Requires a study and consideration of how to 
improve procedures and policies to facilitate timely 
inter-jurisdictional adoptions. 

Requires the Secretary of Health and Human 
Services to submit to Congressional committees a 
report on the utilization of kinship care. 

Reauthorizes Family Preservation and Support 
Services for three additional years. The defmition 
still includes family preservation and support 
services, and community-based family support 
services, but also time-limited family reunifications 
and adoption promotion and support services. 

Expresses the sense of Congress that states should 
enact laws permitting chronically ill parents to 
designate a "stand-by guardian" without 
surrendering parental rights. 

Provides for three more years of court improvement 
implementation money. 
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• Requires criminal records checks for all prospective 
foster and adoptive families. 

Pledge to Improve Legal 
Representation 

The South Carolina Bar's Board of Governors, upon 
the request of the Children's Committee, has endorsed the 
American Bar Association's Pledge to Improve Legal 
Representation in Juvenile and Child Welfare 
Proceedings. Projects of the Children's Committee include: 
a manual and guidelines for guardians ad litem; training 
sessions for lawyers representing children; making 
information available to all lawyers regarding abuse and 
neglect; monitoring legislation affecting children and making 
recommendations where needed; and educating the public. 

A preamble to the pledge includes a discussion of 
problems, such as high caseloads and lack of support and 
training, which may result in inadequate representation. The 
pledge is a challenge to state and local bar leaders to help 
enhance understanding of the impact of inadequate 
representation on children and their families, and to persuade 
them to make this issue a top priority. 

Suggested action items for bar associations, as 
expressed in the pledge, are: 

A. We will work to establish clear standards for 
attorneys in the representation of children, parents, 
and child protection agencies in child abuse and 
neglect cases (and related termination of parental 
rights and adoption cases), including clarifYing 
basic ethical obligations of diligent representation 
by attorneys in these cases, such as obligations to 
meet with clients well in advance of each substantive 
hearing, to investigate disputed facts , and to be 
present in court. 

B. 

c. 

We will work to help clar{fy the appropriate roles 
and ethical duties of counsel in juvenile delinquency 
proceedings, such as obligations to .follow the 
direction of clients, to explain the proceedings and 
options, and to investigate each case adequately. 

We will work to persuade our legislature to 
strengthen the representation ofchildren, parents, 
and child protection agencies in child abuse and 
neglect cases, as well as to ensure that children 

D. 

E. 

F. 

G. 

accused of crimes of delinquency receive effective 
assistance of counsel. 

We will work to create a pro bono program to serve 
children and their families on issues such as income 
support, housing, health care, government benefits 
and other legal problems which can no longer be 
addressed by legal services programs. 

We will support and develop activities that elevate 
the status of juvenile and family court practice by 
lawyers -- such as awards, public education 
programs, specialized training classes and materials 
development. 

We will appoint high level bar officers to participate 
in current federally funded state child abuse and 
neglect court improvement efforts, and support 
reforms in child abuse and neglect court 
proceedings such as statewide implementation of the 
"Resource Guidelines for Improving Court Practice 
in Child Abuse and Neglect Cases" endorsed by the 
ABA, the Conference of Chief Justices, and the 
National Council of Juvenile and Family Court 
Judges, and court re-organization and re
structuring programs in juvenile and family 
proceedings. 

We will create a bar committee, if one does not 
presently exist, to conduct annual assessments of 
state and/or local juvenile defender services and 
other government-supported programs providing 
representation to children or parents in child abuse 
and neglect-related cases, in terms of access to 
counsel, individual lawyer caseloads. adequacy of 
compensation. availability of support services, and 
training. 

Recent South Carolina Cases 

Child defined as a fetus 

The South Supreme Court reaffirmed its decision in 
Whitner v. State, Opinion# 24468, Advance Sheet# 30, filed 
October 27, 1997. The Supreme Court held that the "child" 
as used in §20-7-50 includes a viable fetus. The court held 
that South Carolina has long recognize that viable fetuses are 
persons holding certain legal rights and privileges such as 
wrongful death actions and voluntary manslaughter. (See 
generally, Hall v. Murphy, 236 S.C. 257, 113 S. E. 2d 790 

1 
1 
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(1960) and State v. Home, 282 S.C. 444, 319 S. E. 2d 703 
(1984). The court recognizes that several jurisdictions have 
held that maternal conduct before the birth of the child does 
not give rise to criminal prosecution under state child abuse 
and neglect laws. The dissent argues that the court has 
previously held that the defmition of"child" means a child in 
being and not a fetus. (See generally, Doe v. Clark, 318 S.C. 
274, 457 S. E. 2d 336 (1995).) The dissent argues that the 
literary interpretation of §20-7-50 imposes a criminal duty on 
a person who has legal custody of a child. The concept of 
legal custody is inapplicable to a fetus . 

In light of the Whitner v. State decision the South 
Carolina Department of Social Services has issued the 
following directive to agency staff. All reports that allege 
suspected child abuse and/ or neglect of a viable fetus must be 
accepted for investigation. The agency will develop policy 
and procedures in keeping with the Supreme Court's decision 
to be issued to staff. The South Carolina Attorney General's 
Office has established a draft model plan regarding the 
prosecution of cases when a child is born with substances 
such as alcohol or cocaine. This plan offers amnesty along 
with a treatment plan. The program will take a multi
disciplinary approach to the substance addiction problem. A 
multi-disciplinary legislative committee is developing 
guidelines. The immediate goal of the program is to provide 
treatment to the mothers before seeking criminal prosecution. 
Mothers will be encouraged to voluntarily accept treatment. 
If the mother is successful there will not be any criminal 
prosecution. There is a possibility of a family or probate 
court action for involuntary commitment. Additional 
information regarding the guidelines for the amnesty program 
will appear in a future newsletter article. 

Civil Rights Action 

The mother, Cindy White, filed a § 1983 action on 
behalf of the minor child, Keena, who died in foster care in 
the case of White by White v. Chambliss and Aiken County 
Department of Social Services, 112 F. 3d 731 (4th Circuit 
1997). The mother made the following allegations: a) her 
substantive and procedural due process rights were violated 
when the Aiken County Department of Social Services 
removed her children from her home; b) Keena's 
constitutional rights were violated in placing her with abusive 
foster parents; and c) officials had a clear established duty to 
protect the child from abuse after she was placed with foster 
parents. 

Another child of the mother, Daniel, was brought 
into the emergency room for a spiral fracture to his arm. The 
Aiken County Department of Social Services was contacted. 

The agency filed an ex parte petition for emergency 
protective custody of the mother' s six children. The children 
were placed in various foster homes after the probable cause 
hearing, pending the merits hearing. Keena White, 11 months 
old, was placed in the Bonner foster home. The mother 
complained of bruises and scratches on the children, 
including Keena. The agency concluded that any injuries to 
the children were the result of the children playing. Six 
weeks after being placed in the foster home with the Bonners, 
Keena died of severe blows to the head. No criminal charges 
were filed against the Bonners because law enforcement 
could not determine who caused the homicide. The mother 
received legal and physical custody of the remaining children 
at the merits hearing. 

Generally, government officials performing 
discretionary functions are shielded from liability for civil 
damages if their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person 
would have known. 

The fourth court of appeals recognized that parents 
have a fundamental right to retain custody of their children; 
however, these rights are not absolute. The state has an 
interest in ensuring that the child is safe and healthy. The 
court held that the removal of the child is constitutional where 
there is some evidence of child abuse. In this case, the 
caseworker received two medical opinions regarding the 
cause of the spiral fracture to Daniel. The court held that the 
discretionary judgment of removing the children from the 
home was not an easy one. This type of decision should be 
given qualified immunity, to do otherwise would result in the 
agency's inability to act. 

The negligent placement of the child in foster care 
is not a federal cause of action, but a state cause of action. 
The mother argues that the placement of the child with the 
Bonners was not mere negligence but a deliberate 
indifference violating the child' s Fourteenth Amendment 
rights. There was no evidence to demonstrate that the DSS 
knew or suspected child abuse at the foster home when 
placement was made. 

The mother argued that the agency had a clear duty 
to protect the minor child, Keena, after the placement. In 
Milburn v. Anne Arundel County Department of Social 
Services, 871 F. 2d 474 (4th Cir. 1989), the court noted that 
the state did not have a constitutional obligation to protect 
individuals against private violence. The foster parents in 
Milburn were considered private actors and not agents of the 
state. 
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The Court of Appeals held that the Aiken County 
Department of Social Services was entitled to qualified 
immunity and therefore reversed the trial's denial of the 
agency's summary judgment request. 

Recent Cases from Around the 
Nation 

Request to Terminate Life Support 

The Nebraska Supreme Court held that, when asking 
for a do not resuscitate order or an order that a child be 
removed from life support, the agency must meet the clear 
and convincing evidence standard that is required to terminate 
a parent's rights, In the Interest ofTabatha, 252 Neb. 687, 
564 N.W. 2d 598 (1997). 

The Department of Social Services requested leave 
to withdraw life support or an order directing the hospital 
officials to not resuscitate the minor, Tabatha R. The parents 
appealed the lower court's decision granting the department's 
request. The parents challenged the constitutionality of the 
lower court's authority to grant the request without a 
termination of parental rights order. The infant stopped 
breathing and attempts were made to resuscitate Tabatha. 
The Department of Social Services received an ex parte order 
including temporary custody along with authority to consent 
to any medical, surgical or psychiatric treatment which 
"maybe necessary and in the best interest of the minor child." 
Approximately three months later the agency moved to have 
the life system removed and order to refuse to resuscitate the 
child. The lower court held that it was in the best interest of 
the minor child that life support should be discontinued and 
that she should not be resuscitated. 

The Supreme Court found that the child was in an 
irreversible vegetable state and dependent upon a ventilator 
for breathing. The court held that the child suffered from 
brain injury as a result of "shaken baby" syndrome as 
opposed to respiratory syncytial viral disease. The parents 
argued that removing the child from life support is the 
equivalent of terminating their parental rights without due 
process and their interest in their relationship with their 
daughter. The Nebraska Supreme Court held that removing 
the child from life support is the equivalent of terminating the 
parents' parental rights. The legal standard procedure for 
terminating a parent's rights is the clear and convincing 
evidence standard set forth in Santosky v. Kramer, 455 U.S. 
745, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982). 

Civil Rights Action 

The father of a deceased child filed a civil rights 
action against the Georgia Department of Human Resources 
in the case of Powell v. Georgia Department of Human 
Resources. 114 F. 3d 1074 (11th Cir. 1997). The father 
argued that the caseworker violated his son's substantive due 
process rights by allowing the child to be removed from his 
aunt's care and placed in a dangerous environment of the 
maternal grandmother's home. The father also argued that 
the agency violated its own child abuse protocol for social 
workers, thus violating his son's procedural due process 
rights. 

The agency was notified that the infant, Bruce James 
Powell, had received substantial injuries while in the care of 
his mother and stepfather. One caseworker noted the injuries 
in her initial report. A physician did not examine the infant. 
At the time the child was at his aunt's home until the mother 
and the maternal grandmother came to the aunt's home with 
law enforcement to have the child returned. The child was 
not taken into protective custody either even though an 
emergency shelter was available. An unknown caseworker, 
referred to as Jane Doe, permitted the infant to be placed in 
the care of the maternal grandmother with instructions that 
the child not to be returned to the mother and stepfather. The 
grandmother returned the child to the mother and the 
stepfather. Jane Doe contacted the grandmother who 
informed her that the child had been returned to the mother 
and stepfather. Jane Doe did not take any additional action 
on the case. The child died from "blunt force trauma to the 
head." The mother and stepfather were later convicted of 
murder. 

The district court held that the father must prove that 
agency clearly violated established constitutional rights of 
which a reasonable person would have known; otherwise, 
qualified inununity shields government officials who perform 
discretionary duties. The court held that the father did not 
meet that standard according to DeShaney v. Winnebago 
County Department of Social Services, 489 U.S. 189, 109 S. 
Ct. 998, 103 L. Ed. 2d 249 (1989) and Wooten v. Campbell, 
49 F. 3d 696 (11th Cir. 1995). The court held that the agency 
was shielded by qualified immunity from the father's 
substantive and procedural due process claims. 
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Announcements 

Technical Assistance 

The Children's Law Project provides, at no charge, 
technical assistance to attorneys appointed to represent the 
child or guardian ad litem for the child in child protection 
cases. This service includes case law research, assistance 
with motions or briefs, and consultation on case strategy, 
potential witnesses, and other matters. This case-specific 
technical assistance is only available to the child's legal 
representative in order to avoid potential conflicts. However, 
general resource information on child abuse and neglect 
issues are available to DSS attorneys and court appointed 
attorneys for parents. For more information, contact Mary C. 
Williams, Senior Resource Attorney, at (803) 777-1795. 

Local Continuing Legal Education Available 

The Children's Law Project is available to conduct 
or arrange training sessions for small groups of attorneys 
across the state. With the assistance of a grant from the S.C. 
Bar Foundation, training is offered on various topics pertinent 
to attorneys who are appointed to represent parents or 
children in child protection matters. Examples of training 
topics include reasonable efforts, development of the 
placement plan, court procedures, etc. Sessions can be 
arranged for a county bar association, law firm, or other 
organization. The Children's Law Project is an accredited 
sponsor of continuing legal education. For more information, 
contact Mary C. Williams, Senior Resource Attorney, at (803) 
777-1795 or Pamela Mohr, Director, at (803) 777-1805. 

Expert Witness Resource File 

The Children's Law Project has begun development 
of a resource file of professionals who can provide expert 
testimony or consultation on issues related to child abuse and 
neglect. Information is being compiled on medical and 
behavioral science experts throughout the state. This 
information includes the professional's curriculum vitae, fee 
scale, notice requirements, and courtroom experience. 
Attorneys seeking experts may call the Children's Law 
Project to get this information. Scheduling and fees will need 
to be arranged between the attorney and professional. 

Attorneys who have recommendations for experts to 
be included in the file are asked to contact Carolyn S. Morris 
at (803) 777-5506. 

Training 

Child Abuse Investigation 

Sponsored by: Children's Law Project, USC in collaboration 
with Aiken County Department of Social Services. 
Date: January 12, 1998 Sexual Abuse 

January 13, 1998 Physical Abuse 
Contact: Children's Law Project, USC 1r (803) 777-1646 
Cost: $25 daily rate 

This workshop will provide training in the 
investigation of physical and sexual child abuse. It is 
designed primarily for child protection and law enforcement 
investigations, but would also benefit other child welfare 
professionals. 

Training for Child Abuse Prosecutors 

American Prosecutors Research Institute's National 
Center for Prosecution of Child Abuse will offer 
childPROOF: Advanced Trial Advocacy for Child Abuse 
Prosecutors in Columbia in 1998. 

childPROOF is a six day intensive trial advocacy 
course that offers selected state and federal prosecutors from 
around the country the opportunity to refine their skills and 
update their knowledge in investigating and prosecuting child 
sexual and physical abuse cases. The course is designed for 
prosecutors who: 
... have had prior child abuse training; 
... have had child abuse trial experience; 
... are aware of the issues confronting child abuse 

prosecutors; and 
... are looking to improve their skills. 

The course will be held June 14-19 and again 
September 27 - October 2. The course is limited to 36 
participants, who will be selected based upon their 
application. Applications may be obtained by calling the 
Center at (703) 739-0321. 
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The Children's Law Report is a monthly publication of the Children's Law Project. Items may be reprinted if attributed 
to the Children's Law Report. (The Children's Law Project cannot grant permission to reproduce articles reprinted from other 
sources.) The Children's Law Project is a strategy of S.C. Families for Kids and is also supported through the Children's Justice 
Act Task Force. It is administered by the USC School of Law in partnership with the Institute for Families in Society. 
Phone: (803) 777-1646 Fax: (803) 777-8686. 

Http://childlaw.law.sc.edu 
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