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Hearsay Evidence in Child Abuse Gases
In cases of child abuse and neglect there often is a

need to rely on hearsay statements by children to prove that
the abuse occurred. Hearsay is generally defined as out -
of-court statements offered to prove the truth of the matter
asserted. The South Carolina Rules of Evidence define
hearsay as a statement, "other than one made by the
declarant while testiffing at the trial or hearing, offered in
evidence to prove the truth of the matter asserted."
S.C.R.E. 801(c). In a child abuse case it is common for
the child to make important statements out of court. It is
also recognized that, in many cases and for a variefy of
reasons, the child victim of physical or sexual abuse may
not be an effective witness at trial. Factors which affect the
ability of a child to effectively testiff include the child's
developmental level and skills, the relationship of the child
to the perpetrator, and the child's ability to understand and
tolerate the judicial process. Where the child is unable to
testiff, the admission of hearsay may be crucial to effective
litigation of the case. Therefore, it is imperative that the
proponent ofhearsay be aware ofrules and procedures

concerning application ofhearsay exceptions to a child's
out-of-court statements. Hearsay in these cases is often
included in the testimony of police officers, medical
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personnel, social workers, and counselors who present

assertions made by the child during investigation, social
assessments, or treatment. In some cases the out-of-court
statements can be admitted as evidence offered for a reason

other than the truth of the matter asserted and would thus

not be considered hearsay. However, in many cases the

statement must satisff the requirements for admission
under a hearsay exception.

The reason why hearsay is generally not
admissible into evidence is because the statement made

out-of-court has not been made under oath, and there are

valid questions of memory, sincerigr, perception, and

reliability related to the person who made the statement

which cannot be easily resolved when that person is not
available for cross-examination. Exceptions to the rule
against hearsay have developed when specific
circumstances exist which significantly increase the

likelihood that the statement is truthful. In South Carolina
the hearsay exceptions most useful in gaining admission of
children's out-of-court statements are those for diagnosis

and treatment [Rule 803(4)], excited ufferances [Rule
803(2)1, prior consistent statements [Rule 801(d)(lXB)-
(D)l; or, if the case is in Family Court, the exception for
hearsay statements made by children under age twelve at

the time of trial [S.C. Code Ann. $19-l-180 (Supp. 1995)].

Diagnosis and Treatment
Requirements for admission under this exception

are that the statement: (l) be made for the purpose of
diagnosis or treatrnent, and (2) describe the history,

symptoms, or the general cause that is pertinent to the

diagnosis or treatnent. It must be shown that a child's
statement to a physician was made for the purpose of
diagnosis or treatment. Because of a child's age and

maturity there is likely to be a challenge to the child's
ability to understand that contact and communication with
the medical person had the purpose of diagnosis or
treatment. It is important to provide indications of the

child's awareness of the professional's role and



responsibility in the exchange. The person who makes the

hearsay statement admissible under this exception need not
be the child who is the patient, as long as the statement is
given for the required purpose. Courts have allowed
statements given by parents seeking heatuent of their
children to be admitted in testimony from medical experts.

In order to admit a statement identiffing the
perpetator under the "diagnosis and treatuent" exception,
it must be established that the identity of the abuser was
pertinent to treatrnent. Professor Myers argues that
treatment may include removing the child from the abusive

situation, and the identity of the perpetrator is therein
crucial to treatnent, especially when a family member is
the accused. Admission of the identification of the abuser

may depend on how much the medical expert relied on the

identification in actual diagnosis and treatuent of the child.

[See e.g. Morgan v. Foretich,846F.2d94l (4th Cir. 1988)]

Excited Utterance
The excited utterance exception may apply when

there is (l) an exciting or startling event, (2) a statement

related to the startling event, and (3) the statement is made

while a person is still affected by the excitement of the

event. Factors which determine applicability of this
exception include whether the statement is spontaneous and

contemporaneous to the event. Statements made under
these conditions are viewed as trustworthy because they are

not likely to be subject to improper influence or fabrication.
Satis$ing the requirements of the excited utterance

exception in child abuse cases is limited by the fact that
abusive incidents are most likely to occur in the confines of
the home where the child is restricted by the perpetrator
and with elements of secrecy. Based on the relationship
with the abuser, age or development stage, or history of
desensitization, a child may not realize that an abusive

incident is inappropriate and may not be startled by it. The

child may make a statement about the incident in a timely
manner but it nonetheless may not meet the requirements of
an excited utterance because the subjective excitement is
not present. When a child makes statements about a

startling and abusive incident soon after occunence, while
the child is still experiencing the stress of the event, the

statement should be admissible as an excited utterance.

[See e.g. State v. Smith,909P.2d.236 (Utah 1995) and

State v. Murphy, 462 N.W. 2d715 (Iowa Ct. App. 1990)l

Prior Consistent Statements
A prior out-of-court statement that is consistent

with the child's testimony may be useful to combat charges

that the child has fabricated, been improperly influenced, or
has an improper motive. A prior consistent statement is

admissible when (l) the person who made the statement is

subject to cross-examination at trial; (2) the statement is

consistent with the person's testimony; (3) the statement is

offered to rebut an express or implied charge against the
person of recent fabrication or improper influence or
motive, and (a) the statement was made before the alleged
fabrication, improper influence, or motive arose. When a
prior consistent statement is offered only to rehabilitate the

credibility of a victim witness who has been impeached and

is not offered for the truth of the matter asserted, the

hearsay rule is not offended. A prior consistent statement

can be one made in any setting and may be oral or written.

[See e.g. State v. Jolly 402 S.E. 2d895 (S.C. Ct. App.
leel)l

Family Court Hearsay Exception
S.C. Code Ann. $19-l-180 (Supp. 1995) allows

admission of out-of-court statements, which would not
otherwise be admissible, by children under the age of
twelve in a child abuse or neglect proceeding if certain
requirements are met. This rule applies only in family court
proceedings. Admission of an out-of-court statement

under this section requires that the child testi$ or be found
by the court to be unavailable for testimony. Specific
grounds for a finding of unavailability are listed in the

statute. A furding of unavailability also requires that the

out-of-court statement show particularized guarantees of
trustworthiness. The court may consider the following
factors in making this determination:

l. The child's personal knowledge of the event;

2. Age and maturity of the child;
3. Certainty that the statement was made;

4. Any apparent motive that child may have to falsify;
5. Whether statement was heard by more than one

person;

6. Whether the child was under pain or duress when
making the statement;

7. Nature and duration of the alleged abuse;

8. Whether the child's age makes it unlikely that child
fabricated a statement that represents details beyond
the child's knowledge and experience;

9. Whether statement has ring of verity,
internal consistency or coherence, and has

terminology appropriate to child's age; and

10. Whether extrinsic evidence exists to show the

defendant's opporhrnity to commit the act

complained of in the child's statement.

The adverse parry must receive advance notice of the

intention to use the statement and its content. Certain
limitations apply if the child's parents are separated or
divorced and one ofthe parents is alleged to be the



perpetrator. [See e.g. @,
454 S.E. 29 307 (199s)l

Techniques for Increasing Admissibilitv of Out-of Court
Statements

Methods exist to protect the admissibility of the

child's statement so it will be heard by the court.
Witnesses who have interviewed the child increase the

admissibility of the words of the child by noting the

condition of the child when the statement was made.

Factors of stress, excitement, and pain are all helpful in
making a case to allow the child's statement under the

"excited utterance" exception to the hearsay rule. In
meeting the requirements of any of the exceptions to the

hearsay rule, the circumstances surounding the statement

are important to determining admissibility.

The person who hears the child make statements

about an abusive incident should be careful to avoid direct
eliciting of information that might be viewed as suggestive.

Where additional information is required, the child should
be asked open-ended questions as much as possible and the
questioner must document not only the child's words but
the exact wording of the questions. The child should be

allowed to describe the incident without questioning
whenever possible.

The conduct of children is important in child
abuse litigation and is often admissible as non-hearsay.

When the defense makes a hearsay objection to testimony
about the conduct of the child, the objecting parly assumes

the burden of showing that the child intended the conduct
as an assertion. As an example of conduct that is likely to

be considered assertive, Professor Myers describes a

situation wherein a child places dolls in sexually explicit
positions after the interviewer has said, "Use the dolls to
show what happened." The party offering such evidence

would then have to show that the conduct is offered for
reasons other than to prove the assertion. Behavior which
is not intended as an assertion may include spontaneous

conduct that shows knowledge beyond that of a normal
child of the victim's age and is offered for that purpose.

This article is based largely on Evidence in Child
Abuse and Neglect Cases, 2d ed., (1992) by Professor John

Myers. This comprehensive text is helpful to attorneys in
preparation ofchild physical or sexual abuse cases and

preparation of witnesses when much of the probative
evidence is contained in out-of-court statements of the

child. The two-volume set is available from John Wiley &
Sons, Inc., One Wiley Drive, Somerset, N.J. 08875.
Telephone (908) 469-4400. Cost is $220.

South Garolina Gourts'
Treatment of Hearsay in
Child Abuse Cases
FAMILY COT]RT CASE
Therapists' Testimony; Child also testified;

Charleston Countv D.S.S. v. Father. Stepmother & Mother,

4s4 S.E.2d 307 (S.C. l99s)
At the trial of a Family Court case involving a

mother accused of inappropriate sexual conduct with a

child, the child denied the truth of statements previously

made to his therapists implicating his mother. Two
therapists testified to the out-of court statements by the

child reporting his mother's sexual conduct. A therapist

also testified to the fact that recantation ofsexual abuse

accusations is common when the abuse is intra-familial.
The Supreme Court upheld the admission of the hearsay,

relying on S. C. $19-1-180 (Cum. Supp. 1995) which

allows admission of out-of-court statements by children in

Family Court proceedings on abuse and neglect when the

child is under the age of twelve, testifies, and is subject to

cross-examination. If a child is unavailable to testiff,
however, the out-of-court statements must be shown to
possess particularized guarantees of trustworthiness.

CRIIVtrNAL COURT CASES
Corroboration of fact of assault

State v. Schumpert,435 S.E.2d 859 (S.C. 1993)

The Supreme Court upheld the trial court's

admission of prior out-of-court statements

that fit under the now adopted S.C.R.E. 801(dxlXD)
applicable to criminal sexual conduct cases. The testimony

of the child's school guidance counselor and mental health

counselor as to what the thirteen year old victim had said to

them concerning the location of the sexual assault was held

admissible as corroboration of the assault in a case where

the victim testified and the hearsay testimony excluded

details or particulars. The defendant's argument that the

testimony was not admissible except to rebut impeachment

of the victim was rejected.

State v. Simpkins,40l S.E.2d 142 (S.C. l99l)
On appeal ofdenial ofpost conviction relief

(PCR) to a father convicted of criminal sexual conduct

upon his eight- year-old daughter, the father was granted

PCR based on counsel's failure to raise the issue ofhearsay



testimony from the child's guardian ad litem (GAL) at trial.
The testimony of the GAL was viewed as outside of the

exception for hearsay offered to corroborate the occurrence

of an assault, that corroboration being limited to time and

place, because the child refused to accuse the father or to
admit to the out-of-court statement while on the stand.

Additionally, there was no other incriminating evidence

against the father.

ttBolstering"

State v. Barrett, 387 S.E.2d 243 (S.C. 1989)

A social worker testified in detail to what was said

to her out of court by the eleven-year-old victim.
Thereafter, the victim testified consistently with the social

worker's testimony. The Supreme Court called the social
worker's testimony impermissible bolstering of the victim's
testimony and reversed the conviction. The Court found

that, because the testimony of the victim had not yet been

given at trial, it was not subject to impeachment at the time
the social worker testified. The social worker's testimony
would have been admissible to show prior consistent

statement if impeachment had occurred, or to corroborate

the occurrence of a sexual assault as to time and place but
excluding details of the assault.

Recent South Garolina
Decisions
Severance Of Criminal Charges Arising From Abuse Of
Two Siblings
State v. Smith, No. 24418 (Filed Apr. 29,1996)

In a case of a defendant convicted of homicide by
child abuse in the killing of a one-year old child and of
assault and battery of a high and aggravated nature

(ABHAN) against the two and a half-year old sibling of
the murdered child, the defendant appealed the homicide
conviction based on the denial of a motion to sever the

charges. The defendant admitted to whipping the older

child and leaving bruises, but there was no evidence that he

had ever hit the younger child. The Supreme Court held
that the defendant was prejudiced by the trialjudge's denial

of the severance motion, reversed the conviction, and

remanded the case. The Court rejected the State's

contention that the conviction for ABHAN would have

been admissible at a subsequent homicide trial to show a

common scheme or plan, stating that the acts associated

with the ABHAN were not sufficiently similar to the acts

which caused the death of the younger child.

Admissibility of evidence of criminal sexual conduct

with a minor
State v. Nelson, No. 2508 (Ct. App. Filed May 13, 1996)

The defendant appealed a conviction for criminal
sexual conduct with a minor, claiming prejudice from
eroneous admission of items from his home into evidence.

The defendant argued that the items, which included
advertisement pictures of young girls in underwear,
gymnastics clothing, and sleepwear, tended only to show

propensity to commit the crime. The Court of Appeals

affirmed the conviction, holding that the evidence was

probative on the issue of motive and was not unfairly
prejudicial. The court also rejected defendant's claim that

he had been prevented from making a proffer of proof
when the trial court ruled that 520-7-690 (Supp.l993)
prevented him from subpoenaing DSS employees to testify
about the contents of agency records that he claimed

implicated others. Reasoning that the defendant could

have proffered the records since he had possession of them,

the Court of Appeals held that the defendant was not
prejudiced by the ruling against him.

Proposal For Model Rule
On Gourt Appointments

The South Carolina Bar has petitioned the S. C.

Supreme Court to adopt a rule that would provide a
uniform method of appointing attorneys to represent

indigents in the courts of the state. Under the proposed rule

every member of the Bar, unless exempt, would appear on

one of three lists of attorneys that would be maintained in
each county. By appointing the attorney whose name

appears first on the applicable list, the lists would facilitate
appointment of counsel in (l) death penalty cases, (2)
criminal cases other than death penalty cases, and (3) non-

criminal and non-death penalty cases. A member's name

would appear on the list only once and upon appointment,

the member's name would be rotated to the end of the list.

Once any member has completed 50 hours of
representation during a calendar year, the member could

file certification that would entitle the member to be

removed from the list for the balance of the calendar year.

The rule specifies six categories of members who would be

exempted from appointment, including those who maintain

their principal residence outside the state and do not

practice before any state court, and members who have

practiced 40 years or more or have attained 70 years of age.

A public hearing on this proposal will be held

Wednesday, July 10, 1996, at 2:30 P.M. in the courtroom

of the Supreme Court Building in Columbia.



Legislative Update
(Current as ofJune II, 1996)

Federal Legislation
Notification of Sex Offenders

H.R.2l37, "Megan's Law," which amends the

Violent Crime Control and Law Enforcement Act of 1994

has passed both houses ofCongress and was signed by
President Clinton on May 17, 1996. The act mandates that
states require law enforcement agencies to release "relevant
information that is necessary to protect the public" against

child molesters and violent sex offenders who are released

from prison. The law requires each state to have a system

in place by September 1997 that registers persons

convicted of sexual and kidnaping crimes against children
and requires law enforcement agencies to release

information such as the addresses of sex offenders to the
public once the information is determined to be necessary

to protect the community. Failure to implement the
program will result in loss of a portion of the state's federal
crime fighting funds. States have some discretion in setting

specific standards and procedures and the nature and extent

of the disclosure.

Adoption
H.R. 3286, the Adoption Promotion and Stability

Act of 1996, which includes Sec. 201 - "Removal of
Barriers to Interethnic Adoption" passed the House on May
l0 and was sent to the Senate Finance Committee on May
13,1996.

Section 201 of the bill repeals the Multiethnic
Placement Act of 1994 and provides that not later than Jan.

l,1997 no state receiving funds from the federal
government and involved in foster care or adoption
placement may deny a foster care or adoption placement on

the basis of the race of the child or foster or adoptive
parent. The bill provides allowance for a tax credit under
the IRS Code for expenses up to $5000 incurred in the

adoption of a child. The bill does not apply to children
whose custody is governed by the Indian Child Welfare Act
of 1978.

South Carolina Legislation
Child Abuse and Neglect

H4614, the Child Protection Reform Act of 1996,

which was summarized in detail in the previous newsletter,
passed both House and Senate on May 30,1996. Although
several amendments were made subsequent to publication

of that summary, none of these altered the aspects of the

bill that were described. The most sisnificant of the

amendments were as follows:
l) Appoinftnent of counsel for parents who appear in

actions to terminate parental rights is mandated.

2) Where the guardian ad litem in an action to

terminate parental rights is an attorney, the judge

is given discretion to determine whether an

attorney for the guardian is necessary.

However, in any contested TPR action, an

attorney for the guardian must be appointed.

3) Parents cannot be prosecuted for criminal child
neglect or abandonment for excluding an

inconigible 17-year-old from the home.

4) The court's authority to hold DSS in contempt for
failure to comply with the treatment plan is
expressly stated.

The bill will be effective on January l,1997.

Child Custody and Child Support
H328 5, amending 520 -7 -420 (3 0), authorizes the

family court to grant joint or divided custody. It also

restricts the court's authority to prohibit a custodial parent

from moving his or her residence to a location within the

state unless the court finds a compelling reason. Passed

both houses of the General Assembly on May 30,1996.

H3l0l, R323, amendne 520-7-420(17), requires

that Family Court orders for child support continue through

the lgth birthday for children in high school and making
progress toward completion. Signed by the Governor May
6,1996; effective on that date.

Crimes Against Children
Sl 152, R457 amending $16-15-140, changes the

age requirement of a victim of the offense of committing
or attempting to commit a lewd act upon a child. This

offense previously applied only to victims under the age

of 14 but now includes those who are under the age of 16.

Signed by the Governor June 4,1996; effective on that

date.

Juvenile Justice
H3535, R277 amending $20-7-430, requires the

Family Court to transfer jurisdiction ofjuvenile cases to

adult court when the child involved is 14 years of age or

older if the child (l) is charged with an offense that, if
committed by an adult, would provide for imprisonment for
ten years or more, and (2) the child has two prior
adjudications for offenses that carry the same sentence.

Signed by the Governor April l,1996; effective on that

date.

H3566, R470 consolidates the statutes relating to

the juvenile justice system into the Juvenile Justice Code,



which is found under a new Article 30 under Chapter Seven of Title 20. This bill also makes several substantive

amendments to juvenile justice law, including the following: (l) certain juveniles committed to DJJ and not paroled or

released by a certain age must be tansferred to the Youthful Offender Division of the Departrnent of Corrections; (2)

parents are held financially responsible for certain legal, teatnent or support costs provided by the state. Signed by the

Governor June 5, 1996; effective July l,1996.

H4818, R494, amends gg20-7-600,20-7-780, and20-7-2170 to allow a child who has not been committed to DJJ

to be detained in a secure juvenile facility under limited circumstances including: (l) when no alternative placement is

available to a detaining officer, and (2) by the court for up to 90 days when detention is appropriate and necessary. The

bill also authorizes the court to waive commitment to R & E prior to finatdisposition for certain juveniles. Signed by the

Governor June 4, 1996: effective on that date.

Gonference Materials Avai lable
Materials prepared for the May l0 conference on Expert Witnesses in Child Abuse Cases are available from the

Children's Law Office at a cost of $15. The conference notebook includes an outline of expert testimony in physical abuse

and neglect cases, an outline concerning sexual abuse cases, various transcripts, pointers for expert witnesses, and a brief
summary of S.C. case law.

Gorrection
ln reporting the Camp V. Gregory , 67 F.3d 1286 (7th Cir. 1995) decision in the April/May issue, we erroneously

reported the case as a reversal by the Court of Appeals. The District Court's decision to dismiss the case was affirmed.

However, the Court of Appeals disagreed with the District Court's grounds for dismissal, holding that although the due

process claim was viable, the defendant public official was entitled to qualified immunity.
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