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Guardians ad Litem As Surrogate Parents:
lmplications for Role Definition and Gonfidentiality*
Roy T. Stuckey, Professor of Law, University of South Carolina Schoolof Law

Professor Stuckey maintains that, in spite of the

increasing frequency with which guardians ad litem are

appointed, problems of role defrnition and confidentiality
persist. He presents an analysis ofthese issues and offers
solutions through proposed legislation.

Role of the Guardian ad Litem
Problems in role definition include uncertainty and

inconsistency in the responsibilities and tasks of the
guardian ad litem. Although "representing the best
interests of the child" is widely viewed as the overall
purpose of the guardian ad litem, courts and statutes have
provided little specificity. Further, guardians ad litem may
be assigned roles which conflict, such as:
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i Determining and pursuing the best interests of
children;

t Advocating for the wishes of children; and
0 Serving as investigators for courts.

Problems of role definition and confidentiality can

occur any time an attorney is appointed to serve as a

guardian ad litem, but become more complex when an

attorney is expected to act simultaneously as attorney and
guardian ad litem. Guardians ad litem are required to act in
the best interests of the child, regardless of whether this is
compatible with the child's explicit wishes, and may also
be required to serve as an independent fact finder for the
court. These roles clearly conflict with an attorney's
responsibility to advocate for a client as governed by
professional ethics. For example, in many states a guardian
ad litem would be expected to report the recurrence of
abuse of a child while an attornev would not.

Professor Stuckey advances a conceptualization of
guardians ad litem as surrogate parents as the basis for
determining roles and relationships. He concludes that it is
inappropriate for a guardian ad litem to serve as the child's
lawyer. A fact finder for the court is also viewed as an

inappropriate role as this promotes a focus on the court's
needs rather than the needs of the child. [Citing Kim J.

Landsman and Martha L. Minow, Lawyering for the Child:
Principles of Representation in Custody and Visitation
Disputes Arising From Divorce, 87 Yale 1135 (1978)l

A parent surrogate is consistent with the history of



the concept of guardian ad litem. Apparently originating
under Roman Law, the idea of appointing guardians for the

limited purpose of litigation then became a part of medieval
law and was incorporated into the common law of England.

[Citin , The

History of English Law 433-44,2nd ed. (1898)l The
government's authority emanates from the doctrine of
parens patriae, which maintains that the government has a

general responsibility for the welfare of children and a duty
to protect their welfare when there is reason to believe their
parents do not do so. [Referring to Lawrence B. Custer,
The Origins of the Doctrine of Parens Patriae,2T Emory L.
J. 195, 195 (1978)l

The appointment of a guardian ad litem for a child
is distinguished from an appointment for an adult in that
children have never been entitled under the law to make

their own decisions. Children would normally be obligated
to follow their parents' directions, but a guardian ad litem
is appointed in situations in which the parent is presumed

incapable of preserving the child's best interests. It is not
the child's disability under the law which has resulted in
the need for a guardian ad litem, but rather the disability of
the child's parent. The guardian ad litem is therefore acting
on behalf of the parent in pursuing the best interests of the

child, it is argued, and becomes a parent surrogate with
limited duties.

This perspective clarifies the role of guardian ad

litem and conforms to the way most guardians ad litem
actually perform their jobs. Specific tasks should be

determined on a case by case basis utilizing the standard of
what a responsible parent would do, always involving
discussion with the child and respect for the child's views
and values. This role is acknowledged to be extremely
difficult as it frequently entails issues ofjudgement and

values, for which there can be no reference book.
Professor Stuckey advocates training and the development
of uniform general objectives.

Disclosures by the Guardian ad Litem
The issue of disclosures by the guardian ad litem of the

child' s communications is two-fold:
I Should guardians ad litem be permitted to disclose

information related to them by the child
(confidentialt$); and

0 Should guardians be required to disclose such
information (privilege).

Under current law, the confidentiality of
conversations between children and their guardians ad

litem is not protected in most jurisdictions. This rule

applies even though the guardian ad litem may be a lawyer.

[Citing Rebecca Heartz, Guardians Ad Litem in Child
Abuse and Neglect Proceedings, 27 Fam. Law Q. 327,336
(1993)l In the South Carolina case of Stale v...$ooc!. [308
S.C.313, 417 S.E.2d 643 (S.C. Ct. App. 1992)lno
privilege was found to prevent a guardian ad litem for two
minor brothers from testiffing that one of the children told
him that the other child had the gun which was used to
murder their father and grandmother.

While Professor Stuckey holds that courts have
authority to recognize a privilege, they have been reluctant
to do so unless it has been established through legislation.
This is particularly problematic in that children probably do
not understand that comments to their guardian ad litem
may be repeated or even used against them.

Although a guardian ad litem-child privilege is not
recognized, an attorney could not be compelled to reveal
confidences of the child client. The attorney-client
privilege was the first privilege recognized under the
common law and is accepted in every jurisdiction in the
United States. The Model Rules of Professional Conduct
require a lawyer representing a child to "as far as

reasonably possible, maintain a normal client-lawyer
relationship with the client." [Quoting 1.14 (1983)]

Professor Stuckey does not advocate the
application of this rule to guardian ad litem-child
communications for two reasons: (l) The roles served by
an attorney are not the same as those served by guardians

ad litem, who are free to pursue the best interests of the

child where the attorney is not; and (2) Not all children are

competent to determine what is in their best interests and
should not have absolute power to dictate confidentiality.

While the guardian ad litem-child relationship is

similar to an attorney-client relationship in many ways, it is
also similar to a parent-child relationship. In contrast to the
spousal privilege, courts have not ruled on the issue of
privileged communications between parents and children.

Professor Stuckey's proposed resolution of this
dilemma also emanates from the perspective of surrogate
parent. Guardians ad litem should have the same rights as

parents to reveal what they have been told with some
qualifications. He believes that a total prohibition on
voluntary disclosure of children's statements is not
appropriate, although guardians ad litem should not be

allowed to disclose statements except in relation to the
court proceedings for which they are appointed. They
should have the ability to reveal what they are told by



children, if they believe it would serve their best interests.

They should not reveal anything which would be contrary
to the child's best interests. He advocates for a guardian ad

litem evidentiary privilege allowing refusal to repeat

confidences of children unless compelling circumstances

exist.

Sample legislation is included which defines the

role of the guardian ad litem and establishes privileged
communications. Guidelines for disclosure, similar to rules
governing attorneys, are delineated. A court designated

investigator, with no confidentiality, is defined as a

sepaxate function.

Professor Stuckey concludes that guardians ad

litem stand in the shoes of the child's parents when the

parents are unable to assist children involved in litigation.
They should function as a parent would if not disqualified,
no more and no less. They should not be expected to also

serve as agents ofcourts. Lawyers who serve as guardians

ad litem should not be expected to also perform as lawyers,

especially when a possible conflict exists. Confidential
communications between guardian ad litem and child
should be protected, although the guardian ad litem should
have the discretion to disclose secrets when it would be in
the child's best interests. The need to reveal information
should be discussed with the child in advance, giving
appropriate deference to the child's wishes. A privilege
should be established so that guardians cannot be required
to disclose damaging information in the absence of
compelling circumstances. He contends that viewing
guardians ad litem as surrogate parents would improve the
quality of children's experiences in litigation.

*Presented at a conference on Ethical Issues in the Legal
Representation ofChildren, Fordham Law School, New
York City, December I - 3, I 9 9 5, and published in the March
1996 issue of Fordham Law Review. Additional items in
this publication address the role of counsel for children,
ethical issues, children's misperceptions of their lawyer,
conflicts of interest, confidentiality, determining best

interests, and more. Reports of working groups at the

conference are also included.

Resource Manual
Available
Representing Children In Family Court: A Resource
Manualfor Attorneys and Guardians ad Litem

Edited by: Sylvia Lynn Gillotte, Nancy C. McCormick,
William S. Nelson II. and Tana Vanderbilt

Published by the CLE Division, S.C. Bar, 1995

This comprehensive manual provides the
necessary resources to assist the guardian or attorney in
effective representation of children in Family Court abuse

and neglect, contested custody, orjuvenile actions.

Specific topics include:
i Step-by-step guide to childprotection proceedings

I Abuse/neglect -- facts, definitions, indicators
I Child growth & development / attachment and

separation
t The child witness
I Medical evidence in sexual abuse cases

t Termination of Parental Rights
i Duties of GAL in custody cases, including an

interview questionnaire

I Step-by-step guide to DJJ proceedings

An extensive appendix contains:
0 Forms: Affidavits, service forms, notice of

motion/motion, hearing requests, rule to show
cause forms. orders. and more

t State and federal statutes, cases, and court rules

I Professional articles on child wifresses. evidence.
and other topics

t Child support guidelines
I Community resources

This complete ready-reference is available for use

by attorneys and guardians in the office ofeach county
clerk of court. Individuals may order their own copies for
$135 plus tax, shipping & handling from the S.C. Bar, CLE
Division. For more information, or to order, call (803)
771-0333. The manual (except for reprinted articles) will
also soon be available on-line throueh the Children's Law
Office data base.

Run To Benefit CLO
Moving Celebrations, a 5K walk/run for women

only, will be held on May l8 in Columbia. Proceeds will
be donated to the Women's Shelter and the Children's Law
Office. Information and registration forms can be obtained
from Strictly Running in Five Points.



Position An nou ncements

Project Director
Children's Law Office

Responsibilities of the position will include:
tr development and administration of programs;
tr planning and teaching an interdisciplinary law school clinical course on child abuse and neglect;
tr overall administration of the office.

For this position, the University of South Carolina seeks an individual who combines an academic orientation, a

background injuvenile law practice, and the creativity to develop this project into a vibrant contributor ofinterdisciplinary
research, education, and technical assistance within the university and the community, including the bench and bar, law
enforcement and social service agencies.

The Project Director will report to the Dean of the School of Law in this full-time, l2-month position, which will include a

non-tenure-track faculty appointrnent in the School of Law.

Qualifications for this position include:
D a law degree and extensive knowledge ofor experience injudicial proceedings related to child abuse and

neglect;
D academic credentials suitable for an appoinfinent at the rank of Associate Professor or Professor of Law;
D significant experience in development and administration of grants or contracts;
tr a record ofcreative regional and /or national leadership.

Salary will be commensurate with qualifications of the candidate.

Nominations and applications, including a curriculum vitae and three letters of reference, and reprints should be submitted
by May l5 to:

Children's Law Office Search Committee
Institute for Families in Society
University of South Carolina
Columbia. South Carolin a 29208

Women and minorities are encouraged to apply.

Senior Resource Attorney
Children's Law Office

Responsibilities of this position include:
tr Provide and coordinate direct technical assistance to attorneys and guardians ad litem in criminal and civil

proceedings related to child abuse and neglect;
n Develop and present training programs to judges, attorneys, caseworkers, and other participants in those

proceedings;
o Prepare legal resource materials;
0 Some supervision of legal staff.



Qualifications are:
tr Law degree and thorough knowledge of general and South Carolina statutory, case, and common law relating to

child abuse and neglect;
tr Membership in S.C. Bar;
o Minimum of four years' experience as a practicing attorney in civil or criminal proceedings related to child abuse

and neglect, with experience in both preferred;
o Minimum one year's administrative or managerial experience, or equivalent.

Salary will be commensurate with experience; range begins at $42,000.

A letter of interest and resume should be sent bv May 16 to the Children's Law Office.

Resource Attorney
Children's Law Office

Responsibilities of this position include:
tr Provide and coordinate direct technical assistance to attorneys and guardians ad litem in criminal and civil

proceedings related to child abuse and neglect;
tr Develop and present training programs to judges, attorneys, caseworkers, and other participants in those

proceedings;
D Prepare legal resource materials.

Qualifications include:
tr Law degree and thorough knowledge of general and South Carolina statutory, case, and common law relating to

child abuse and neglect;
tr Membership in South Carolina Bar;
tr Minimum of three years' experience as a practicing attorney in civil or criminal proceedings related to child abuse

and neglect, with experience in both preferred;
tr One year's administrative experience preferred.

Salary will be commensurate with experience; range begins at $38,000.

A letter of interest and resume should be sent by May 16 to the Children's Law Office

Child Protection Reform
Act Passed by House,
Moves to Senate

The South Carolina House of Representatives has

approved H.4614, the "Child Protection Reform Act of
1996." This bill makes a number of significant changes in
provisions of the Children's Code relating to child abuse

and neglect. It is now under consideration by the Senate

General Committee.

Origin of Proposals
H.4614 merges proposals drafted by two study

groups: (l) The Bench-Bar Committee of South Carolina
Families for Kids, chaired by Judge William Byars, and (2)
A subcommittee of the Joint Legislative Committee on

Children and Families, chaired by Catherine Christophillis.

Objectives
The two groups were guided by parallel



objectives, which are set forth in an extended purpose

section. In general, the changes made by the bill are based

on the principle that the best outcome for an abused or
neglected child, and for society, is:

I For children in unsafe homes to be correctly and

expeditiously identified;
I For the child to spend as little time as possible in

the custody ofthe state;

t For the child to return to his or her home if the
home can be made safe in a reasonable time;

0 For a child whose home cannot be made safe

within a reasonable time to be placed in a stable
family environment, preferably within the child's
extended familv or communitv.

Key Provisions
Some key provisions of the bill are as follows:

l. Temnorarv Crisis Placements. DSS is authorized

to develop a network of temporary crisis placement

facilities where parents may voluntarily place their children
for up to 72 hours during a family crisis.

2. Reasonable Efforts to Keep the Family Together.

DSS must make reasonable efforts to determine whether
the child can be protected without removal from the home,

and to return the child as soon as possible after removal.
The bill lists specific issues related to reasonable efforts on

which the court must make findings at the probable cause

and merits hearings.

3. 24-Hour Window Before Emergency Custodv.
There is a 24-hour delay after an emergency removal
before DSS assumes full legal custody. During this time,
DSS performs a preliminary investigation and consults with
the child's extended family to determine whether abuse or
neglect occurred and whether measures short of state

custody can adequately protect the child.

4. Good Faith Immunitv for Caseworkers. In order
to prevent liability concerns from causing caseworkers to
remove children unnecessarily, caseworkers are given
immunity for liability for their decisions so long as the

decision is made in good faith and is not wilful or reckless.

5. Medical Examinations. Reporting physicians are

authorized to perform medical examinations or tests in

addition to X-rays without parental consent.

6. Investigations. Warrants may provide for an

interview of the child, and access to medical, school, and

other records. Records will be retained for use in

subsequent investigations when a report is unfounded
because investigation was impossible or inconclusive. An
investigation is inconclusive if it produces evidence of
abuse or neglect, but not the preponderance ofevidence
that is necessary to indicate the case.

7. Information to Subjects of Investigation.
Information about the investigation and the parent's rights
must be provided to a parent who is the subject of an

investigation.

8. Expedited Hearings on Proprietv of Removal. If a

child is taken into custody, a court hearing to assure that
there was probable cause to do so must be held within 72

hours rather than the present l0 days. A full hearing on the
merits must be held within 35 days rather than the present
40 days.

9. Notice to Noncustodial Parent. A noncustodial
parent must be notified of a hearing which may result in
state custody of the child.

10. Placement with Relatives. Preference in
identiffing an out-of-home placement for a child must be

given to relatives. A limited background check, rather than
a full investigation, must be done before placing a child
with a relative.

I 1. Targeted Case Plans. Case plans must be more
specific about what parents must do to make the home safe

for the child and how DSS will help them. The plan must
be specifically aimed at correcting the problems that led to
removal of the child, and must include a time frame for
each remedial action.

12. Permanency Hearing. If a child has been in foster
care for ayear, a hearing must be held to decide on a

permanent placement for the child: return home, adoption,
or other long-term arrangement.

13. TPR Grounds. The provision disallowing
termination of parental rights if DSS has not made
reasonable efforts to offer appropriate rehabilitative
services is deleted, in order to avoid punishing the child for
the department's failure to perform.

Further Information
The bill contains a number of other modifications in the
child protection system. The full text of H. 4614 canbe
accessed through the Internet at http ://www. lpitr.state.sc.us.

Future issues of this newsletter will provide updates on the
status of the Child Protection Reform Act of 1996.



Information concerning the bill can also be obtained from

Legislative Information at l-800-922- I 539.

Recent Ethics Advisory
Opinions
Party's Attorney Married to Guardian ad Litem

S.C. Bar Advisory Opinion 95-19 (08/95)
This opinion holds that a conflict of interest would

occur if the spouse of a party's attorney, who is also an

attorney, is appointed as guardian ad litem for a minor or

incompetent individual. Citing rules 1.7(b) and 1.8(I), the

Ethics Advisory Committee found this to be a clear

conflict. Whereas a competent person could consent to

the conflict, the minor or incompetent person lacked

capacity to do so. The lawyers were advised to bring the

conflict to the court's attention and ask that one ofthem be

removed. A question was also raised as to the relevancy of
the fact that the guardian ad litem was an attorney. The

opinion f,rnds that, although appointed as guardian, an

attorney is bound by the Rules ofProfessional Conduct,

and that one's duties may be even higher when acting as

guardian because one may be called upon to render legal

advice in addition to acting as guardian.

The ability of a party to consent to a potential

conflict would seem to be a pivotal issue. An earlier ruling
held that a lawyer could represent a defendant accused of
criminal sexual conduct even though the lawyer's wife (a
non-lawyer) worked for a nongovernmental, independent

rape crisis center and in that capacity provided assistance to
the victim, law enforcement officials or the prosecution in
connection with the case, @jded that there was full
disclosure and consent by the client. S.C. Bar Advisory
Opinion 86-19 (02/87).

Recent Child Welfare
Decisions From Across
The Nation*

Disputes between parent and long-term custodian

E.A.L. v. L.J.W. ,662 A.zd I 109 (Pa. Super. Ct. 1995)

A trial court awarded custodv of two children,

ages eight and nine, to their mother after she took them

from their grandparents' home where they had lived since

birth. The Superior Court vacated the order, concluding
that the trial court had relied too heavily on the state's
policy of awarding custody to natural parents and keeping
siblings together. The case was remanded with a directive
to consider the importance of stability in the children's
development and their wish to remain with their
grandparents.

In re M.M.L., 900 P.2d 813 (Kan. 1995)

The Supreme Court reversed a trial court decision
that continued long-term foster care placement and denied

custody to a father who had no contact with a child for five
years. The reversal was the result of balancing the

constitutional right ofthe parent, who had not been found
unfit, with the best interest of the child standard. The court
held that denying a fit parent custody based solely on the

child's best interest is unconstitutional. and ordered the

child to be retumed to her father and provided with
counseling to help her adjust.

Termination of parental rights to one child based
on abuse of another

In re: Christina L., 460 S.E. 2d 692 (W.Va. 1995)
The court held that when one child has been found

to be abused, another child in the home is considered "at
risk ofbeing abused". Parental rights to the "at risk" child
could be terminated based on the abuse of the frst child if
evidence is presented leading to specific findings
regarding the child considered at risk. In this case, which
involved a sexually abused daughter and a son who denied

abuse and wanted to return home, the Supreme Court of
Appeals reversed the termination and remanded for
investigation and furdings regarding the son.

Agency's failure to provide assistance as basis for
denvins TPR

State ex rel. Children's Services Division v. Brady, 899 P.

2d 69r (Or. Ct. App. l99s)
In this case, the parental rights ofan l8-year-old

mother with low intelligence and psychological problems

were terminated on the basis the she was unable to meet the

child's needs and conditions were not likely to change.

The appellate court reversed the termination, finding that
the state had not proven that conditions were unlikely to
change if the mother got help. The agency had offered the

mother only a referral to a domestic violence group,



although a psychologist had recommended educational programs and parenting classes to increase skills and abilities.

State in re: J.L.W. , 900 P.2 543 (Utal Ct. App. 1995)
The Court of Appeals affirmed the decision to terminate the rights of a mother to a thirteen-year-old child who had

been removed from her custody at the age of four following two years of sexual abuse. A petition for termination eight
years previously had been denied based on the mother's efforts to rehabilitate. After the second petition was brought, the
court held that a "prolonged pattern ofegregious physical abuse is precisely the type ofconduct for which the State has no
duty to offer rehabilitative services." The delay between the end of service provision and the second petition was not
found by the Court of Appeals to be grounds for estopping the termination.

Failure to appoint GAL as ground for reversal

In re: R.D., 658 So. 2d 1378 (Miss. 1995)
The Supreme Court reversed a trial court decision to restore custody of two children to their mother upon finding

that the failure to appoint a guardian ad litem violated the children's due process rights. A Court Appointed Special
Advocate (CASA) believed she had been appointed, but there was no court appointment order in violation of state statute.

Agency dutv to children in home day care facili8

Blachly v. Portland Police Department, 898 P.2d 784 (Or. Ct. App. 1995)
The court held that the child welfare agency owed a duty to all the children in a home day care facility once it

received a report of abuse of two children, which also indicated that "other children" were suspected victims of abuse at

the day care home. The court reversed the dismissal of a suit by parents of children who were abused five months after the
report was made to the agency and the agency did not investigate the report.

Agency duty to child in out-of-home placement

Camp v. Gregory, WL 576951 (7th Cir. October 2, 1995)
The U.S. Circuit Court of Appeals reversed a federal district court's dismissal of a suit brought by the aunt of a

child who was killed two blocks from her home. The aunt, with whom the child was placed, alleged that the child's due

process rights were violated because the agency did not move the child following her request that it do so to ensure his
safety. The court found that the agency could be liable for dangers extending outside the home if it knew adequate
supervision could not be provided and the lack of adequate supervision resulted in injury. The court said liability should

be confined to cases that satisff factors including: failure to exercise professionaljudgment, unreasonable agency efforts,
reasonably foreseeable injury, and sufficient causal link between agency failure to provide supervision and the injury.

*This summary of case law is compiled from a review of ABA Juvenile and Child Welfare Law Reporter, Vol. 14, Nos. 9-
12.
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