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Gurrent Activities Influencing The Child
Welfare System ln South Garolina

Many efforts are underway in South Carolina to
improve the child welfare system. The purpose of this
three-part series is to provide an overview of these

activities, enabling groups to coordinate efforts where
appropriate. Part I contains information about the S.C.

Families for Kids initiative, the Children's Justice Act Task

Force, and the Court Improvement Project. Please contact
the Children's Law Project to suggest activities to be

covered in the second or third installments in this series.

CONTENTS

Current Activities Influencing The Child Welfare
Sysfem ln South Carolina

The Child Protection Reform Act of 1996 .

Child Maltreatment 1994 .

Recent South Carolina Cases
Recent United Sfafes Supreme Couft Case
The Prosecution of Pregnant Women For Drug Use

Videotaped and Closed-Circuit Testimony
Upcoming Training
Benefits for Relatives Caring for Foster Children .

t The Children's Law Report is published monthly by the Children's Law
Project. The Children's Law Project is a strategy of SC Families for Kids
and also supported through the Children's Justice Act Task Force. It is
administered by the USC School of Law in partnership with the Institute
for Families in Society.

S.C. Familiesfor Kids

S.C. Families for Kids (SCFFK) is a statewide

public-private partrrership of United Way of South Carolina

and the South Carolina Department of Social Services

which was formed to streamline and improve foster care,

adoption and related legal systems in the state. At the core

ofthis effort is the goal that every foster child have a

permanent home within twelve months of coming into the

child welfare system. A central theme involves a

"paradigm shiff'to seeing the system through the eyes of a
child. The Families for Kids plan grew out of a year-long

visioning process which included citizens, families,

children, and professionals. The W.K. Kellogg Foundation

was closely involved with this process and provides

financial support.

Five major goals are:

t Family Strengthening - Foster and adoptive
families will have accessible services which
promote their ability to cope with everyday
problems.

t Coordinated Assessmentfor Children' A
coordinated single assessment process which
includes family members will be used to evaluate

a family's needs for all levels of service.

I Consistent Casework Practice - A family and

child will be provided one casework team

throughout the case.

t Stable Foster Care - A child placed in foster care

will remain in a stable placement until
pennanency is achieved.
Timely Intervention - A child who enters the foster
care system will have an adoptive or other
permanent home within twelve months.
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Key strategies which have been established to
accomplish these goals include the Bench-Bar Committee,
the Children's Law Project, the African-American
Adoption Center, and the DSS Backlog Blitz.

Bench-Bar Committee

The Bench-Bar Committee was established by the

board of SCFFK and is chaired by Family Court Judge
William Byars to address improvements in the legal
system. During the past year, this committee focused on
legislative changes and was instrumental in the passage of
the Child Protection Reform Act of 1996. This group
recently held an organizational meeting to prepare for
1997. Work will be divided among four subcommittees:
(l) The Court Improvement Subcommittee, chaired by
Judge Byars, will collaborate with the Court Improvement
Project concerning implementation of recommendations.
Court rules and procedures, management of hearings,
timely orders, expedition of appeals, and representation in
Termination of Parental Rights (TPR) proceedings are

among the issues being considered by this committee. (2)

Janet Butcher chairs the Practice Improvement
Subcommittee, which will address modification of DSS

litigation practices, TPR protocol, the single casework

team, time-limited investigations, and targeted case plans.

(3) The Stability & Permanency Subcommittee, which is
chaired by David Harvin, will consider issues associated

with open adoption, guardianship, resources and

interagency cooperation, and putative father registries. (4)

The Response Systems Subcommittee, which is chaired by
Elizabeth Patterson, is studying systems which would allow
diversion from court action for some families when safety

issues for the child are met in the child's own home. A
legislative proposal is being prepared which would permit
implementation of a pilot project in selected jurisdictions.

African-American Adoption Center

A private, non-profit African-American Adoption
Center has been established within One Church One Child,
lnc., to facilitate recruitnent, assessment, and approval of
suitable adoptive families for the children who are over-
represented in the child welfare system. It is designed to
serve as a neighborhood center for prospective adoptive
families; create support services in churches and

community civic organizations for adoptive families; and

create an adoptive approval process and assessment tools
that are responsive to the needs of families who are

interested in adopting African-American children. Future

plans are to expand services provided by communities for
foster and adoptive children and their families.

Streamlined TPR / Backlog Blitz

DSS has revamped its Termination of Parental

Rights (TPR) process to put timeliness and the child's best

interests at the forefront. The TPR process has been moved
from S.C. DSS State Office to county offices. Additional
attorneys and law clerks have been hired to work directly
with caseworkers and supervisors on facilitating a

permanent plan for each child. A tracking system has been

established for the key decision points in the TPR process.

As a transition to the new, streamlined system, the

backlog blitz is an intensive effort to achieve permanent

homes for children who have been in the foster care system

for more than twelve months. This effort includes prepara-

tion of TPR summaries, recruitrnent of an adoptive or other
permanent home, and the permanency hearing. By January

1997, it is anticipated that about 52 children per month will
be placed in adoptive homes, a rate that will double the

number of adoptions for foster children.

Additional SCFFK Activities

Other activities undertaken through Families for
Kids include: (l) The design of the casework team

concept, which has been initiated in three counties; (2)

Adoption preservation services, which, through Children

Unlimited and DSS, will include clinical counseling,

therapeutic retreats for families and/or youth, support
groups, respite care, and other services to help the adoptive

family cope with stresses associated with adoptive
placement; and (3) A statewide media campaign,

involving television, radio, and billboards, designed to find
permanent home environments for children. The statewide

number to call if you know someone interested in

becoming a foster or adoptive parent is l-888-CARE-4-US.

Children's Law Proiect

The Children's Law Project was developed as a

strategy of the Families for Kids initiative, and is also

supported through the Children's Justice Act Task Force.

Located at the University of South Carolina, the Chil&en's
Law Project is a resource center for attorneys,judges,
guardians ad litem, caseworkers, law enforcement officers,

and other professionals who interface with the child
protection system. Services include:

' Training: on legal and non-legal issues related to

child abuse and neglect, using both local and

national exPerts;
r @.Eq: available to attomeys and



guardians ad litem for the child in family court,
and prosecutors in criminal court;

> Resource materials: a collection of legal and non-
legal materials, including a literature library, this
newsletter, development of information packets on

various topics; and (to be available soon) a
computer website.

For more information, or if you want to be put on our
mailing list, call the Children's Law Project at (803) 777-
1646.

Children's Justice Act Task Force

The Children's Justice Act Task Force is a

statewide, multi-disciplinary group designed to address the

overall judicial and administative handling of child abuse

and neglect cases. Its membership, as required by federal

law, includes child protection staff, child advocates, law

enforcement, prosecutors, parent attomeys, and judges.

The task force was convened in early 1995 and adopted

recommendations in November 1995. These policy and

training recommendations are divided into the following
areas:

r Investigative, administrative, and judicial handling

of cases of child abuse and neglect in a manner
which reduces the additional trauma to the child
victim and the victim's family and which also

ensures procedural fairness to the accused;
I Experimental, model, and demonstration programs

for testing innovative approaches and techniques

which may enhance the effectiveness ofjudicial
and administrative action in child abuse and

neglect cases;
r Reform of state laws, ordinances, regulations,

protocol and procedures to provide comprehensive

protection for children from abuse, particularly
sexual abuse and exploitation, while ensuring
faimess to all affected persons.

Implementation of recommendations is being

addressed through six committees: (l) Multi-disciplinary
Assessment; (2) Law Enforcement Investigation; (3 )
Children's Centers; (4) Court hactices; (5) Court
Coordination; and (6) Treatment. Current projects include

the following:
A legislative proposal expanding the special

family court hearsay exception [$19-l-
18O(A)(Sup.l995)l to include children who
function below the age of twelve but may be

chronologically older;

> A legislative proposal to authorize exchange of
information among agencies in child abuse cases;

' Defining Children's Center models; and
> Development of a manual on Court Practices for

Child Witnesses.

For more information about the Children's Justice

Act Task Force, contact Carolyn Morris at (803) 777'5506.

Court Improvement Proiect

The South Carolina Court Administration was

awarded funding under the Omnibus Budget Reconciliation

Act of 1993 to conduct an assessment of the Family Court's
handling ofchild abuse and neglect, foster care, and

adoption judicial processes. The Center for Child and

Family Studies, College of Social Work at the University of
South Carolina, is conducting the assessment in the areas of
court structure andjurisdiction, procedures ofthe court

system, rules of Family Court, adherence to state and

federal statutes and laws, and the performance of the court

and related systems.

State courts which are mandated to oversee the

judicial handling of child welfare cases have experienced a

tremendous increase in responsibilities. The most

significant impact came as a result of Public Law 96-272,

the Adoption Assistance and Child Welfare Act of 1980.

Courts were expected not only to determine whether

maltreatment had occurred and removal was necessary, but
also to oversee case planning, progress, and

implementation of the permanent plan. Although the intent

of the federal legislation was to protect the child and family
and prevent "foster care drift", the reality has been an

overburdened court system without adequate resources to

carry out the mandates in a meaningful way.

The Court Improvement Project was undertaken

to provide a picture of how South Carolina has accommo-

dated the legal mandates. Statewide surveys were sent to
judges, volunteer guardians ad litem, court-appointed

attorneys, DSS attorneys, child welfare staff, coordinators

for the Foster Care Review Board, and clerks of court.

Intensive site studies were conducted in the ninth, eleventh,

and thirteenth circuits, enabling the project to gather

information about the daily management and operation of
the court. Individual interviews are taking place with
judges and DSS attorneys at the study sites. A sample of
parents at each site will be interviewed for their view of the

court experience. A plan is being prepared that will
describe the Family Court's current performance, and make

recommendations for improvements. The federal act also



provides three years of funding to implement the
improvements identified in the study.

For more information about the Court
lmprovement Project, contact Pamela Bond at the Center
for Child and Family Studies, (803)777-9408.

The Child Protection
Reform Act of 1996

This issue begins a series of articles on the major changes

resulting from the Child Protection Reform Act, which is
effective January l,1997. This article addresses

commonly asked questions as well as emergency removal
procedures. In the February issue, an overview of hearings,
particularly the new permanency planning hearing, will be
presented. To receive a sunmary of the act, or if you have

specific questions, contact the Children's Law Project at
(803)777-1646.

FREQUENTLY ASKED QUESTIONS REGARDING
THE CHILD PROTECTION REFOR]VI ACT OF T996

What is responsibility for mandatory reporters
under the new act?

$20-7-510 provides that a mandatory reporter
shall report suspected abuse that they learned in their
professional capacity. A mandatory reporter who acts

within their official capacity must act in good faith. The

mandatory reporter acting in good faith is immune from
civil or criminal liability under $20-7-540. Mandatory
reporters include physicians, nurses, dentists, etc. Ifa
mandatory reporter is acting within the scope of their
employment or professional capacity when they suspect

abuse that person must report situations of child abuse and

neglect. The act however, allows for permissive reporting
if a mandatory reporter suspects abuse while the reporter is
not acting within the scope of their employment or
professional capacity. An example of when a mandatory
reporter may report would be if a teacher or other school

offrcial saw an incident of excessive corporal punishment

in a mall. The teacher is not acting in their professional
capacity while shopping at the mall.

The new act is expanded to include principals,

assistant principals, substance abuse treatment staff and

persons who develop filrns. The extension of the act to
include substance abuse counselors is consistent with
federal law. Public Law 104-207 governs the disclosure of

a patienfs confidential records and the methods for such

disclosure. Overall a patient's medical records including
the identity, diagnosis, prognosis or treatment is
confidential. Records can be disclosed upon consent ofthe
patient. Records can be released due to a medical

emergency or scientific research or by court order. The

federal statute specifically exempts from confidentiality
requirements the reporting of child abuse and neglect

incidents under state law to the appropriate state or local

officials.

What is the liability for law enforcement when

they respond to an incident ofchild abuse and neglect?

The South Carolina Torts Claim Act, $ 15-78-60

(3) and (4) limits liability for losses due to governmental

action. An actor under the act must be executing,

enforcing, or carrying out a court order or enforcing any

statute, ordinance, or regulation. An employee under the

South Carolina Torts Claim Act would include law

enforcement officers and persons acting on the behalf of a
governmental entity. This statute would cover a law

enforcement officer who is attempting to enforce an ex

parte order or enforcing the emergency protective custody

provisions under $20-7-6 10.

The law enforcement officer's immunity for
violation of a person's civil rights under $1983 is not

absolute. The United States Supreme Court has held in
Monell v. Department of Social Services,436 U'S. 658, 98

S.Ct.2018,56 L. Ed.2d6ll (1978), that local
governments, municipal corporations were persons who are

subject to liability under a $ 1983 civil rights claim. The

plaintiffs can sue a governmental entity if government's

action was unconstitutional or the entity deprived the

plaintiffs of their constitutional rights. Law enforcement

officers may be entitled to qualified immunity if their

conduct does not clearly violate statutory or constitutional

rights of another person. However, a search warrant alone

does not absolve the law enforcement officer from liability
under $ I 983 where the scope of the search warrant was

exceeded, Washington v. Whitaker, 451 S.E. 2d 894 (S.C.

1994). A law enforcement officer who requested a warrant

that resulted in an unconstitutional arrest is entitled to
qualified immunity, Malley v. Briggs, 475 U.S. 335, 89 L
Ed2d27l,l06 S Ct. 1092 (1986). In M4!Ley, the United

States Supreme Court held that the criterion to be used for
law enforcement officers is whether a reasonably well-
trained officer would have known that his affidavit for a

warrant failed to establish probable cause. The law
enforcement officer in this case requested absolute

immunity from a 42 USCS $1983 action.



Law enforcement officers who are reasonably
trained in the area ofchild protective services procedures

may receive immunity under the South Carolina Torts
Claim act or receive qualified immunity from a $1983
action. The law enforcement officer must be acting in his
professional capacity to enforce an ex parte order for
removal of the child from the home or following the
statutory procedures under $20-7-610 involving emergency
physical custody or emergency protective custody.

How will the amendment concerning permanency
planning apply to children currently in foster care?

There are different provisions in the new act that
may substantially affect a parent's rights. In the California
case of In Re Cindy B. et.al. ,237 Cal. Rptr. 677 (Cal. App.
3 Dist. 1987), the court held that the amended termination
ofparental rights statute could not be applied retroactively.
The court held that notice must be given to parents if the

application of the new provisions will substantially affect
their rights as a parent. The issue of the amendment of a
permanency plan statute was decided in In re Smith. et.al. ,

601 N.E. 45 (Ohio App. 6 Dist. l99l). The court held that
a statute affects a substantive right if it impairs or takes

away a vested right; affects an accrued substantive right;
imposes new or additional burdens, duties, obligations or
liability as to a past transaction; creates a new right; or
causes or takes away the right to sue or defend actions of
law. The Ohio statute change would have required the

court to review and act upon a temporary custody order
within one year and therefore the statute imposes an

additional encumbrance upon previously made judicial
determinations. The new permanency planning hearings

now require a permanent plan for the child that could
include returning the child home or termination of parental

rights unless termination of parental rights is not in the

child's best interest. The time for the child to remain in
foster care or for the parents to complete a targeted
placement plan is now one year. The court held that the

amendments under the permanency planning hearing
procedures would substantially affect a parent's rights. The

parents, at the minimum, should receive notice of the

changes. The attorneys for the parents and the guardians ad

litem for the children should review the placement plan

according to $ 20-7-766 as soon as possible before the
permanency planning hearing. There are several provisions

in the act that can substantially affect a parent's rights such

as the changes in the termination of parental rights statute

under $20-7-1572(2) and (6). The issues ofretroactively of
the various provisions of the statute are matters that the

family court must ultimately decide.

Does permission to photograph the child and conduct
medical examination extend to videotaping of the child?

$20-7-650 authorizes the child protective services
agency to file an affidavit and petition with the family court
to request a warrant upon the receipt ofa child abuse or
neglect report. The family court issues the warrant if there

is probable cause to believe the child is abused or
neglected, and if the investigation cannot be completed
without the warrant. The warrant can include an interview
of the child and/or an inspection of the premises where the

child may be located. A videotape of the child or the
premises is a reasonable procedure under this section if the

agency has obtained a warrant. One goal of this section of
the statute is to reduce the trauma to the child by all of the
parties who may be involved in the initial investigation and

interviewing process.

EMERGENCY REMOVAL

The new act creates a"24-hour window" between
physical removal of the child by law enforcement
(Emergency Plrysical Custody) and the assumption of legal
custody by DSS (Emergency Protective Custody), as long
as law enforcement does not require immediate assumption

of legal custody. During this time DSS will conduct a
preliminary investigation to determine whether it is
possible to protect the child without taking legal custody,
including the possibility of placement with a relative. The
preliminary investigation will include a meeting with the

parents, extended family, and other relevant persons, if
possible.

Following this preliminary investigation, DSS will
determine which of the following altematives is most

appropriate:

(l) A child may be returned home at the end of the 24

hours, ifthe law enforcement officer does not object.

(2) The child may be placed with a relative, or other
appropriate person known to the child, without DSS

assuming legal custody. If this is the plan, DSS must

secure an affidavit from each adult living in the home

attesting to information necessary to determine whether a

criminal or child abuse or neglect history exists, and

whether the history indicates a significant risk to the child.
As soon as possible DSS must confirm the information by
checking the Central Registry of Child Abuse and Neglect,

other relevant deparftnent records, county sex offender
registries and records forthe preceding five years oflaw
enforcement agencies.



(3) If the decision is to retain the child, DSS assumes

legal custody and must file a removal complaint. A
probable cause hearing will be held within 72 hours.

Alternatively, the officer may, after removing the
child, insist that DSS take legal custody of the child. In
these cases, DSS will conduct a preliminary investigation
and present its results to the court at the probable cause

hearing, which still must be held within 72 hours.

Child Maltreatment 1994

Child abuse and neglect statistics for 1994 have

recently been released by the National Child Abuse and

Neglect Data System. The information is available in a
free publication entitled Child Maltreatment 1994: Reports

from the States to the National Center on Child Abuse and
Neglect. This fifth annual publication examines five years

of child maltreatrnent information known to state child
protective services agencies.

According to this publication, the number of
reports of suspected maltreatment increased from2.6
million in 1990 to 2.9 million in 1994. About 37 percent of
reports, or 1,01 1,628 cases, were substantiated or
indicated in 1994. This represents an increase of almost 27

percent over the 798,318 cases which were substantiated in
1990. Most of the increase in the substantiation rate

occurred from 1990 - 1992; the rates have remained nearly
constant since then. T\e 37 percent indication rate cited in
the report includes confirmed cases (30.8 percent) as well
as cases, which are reported by some states, in which there

was reason to suspect maltreatment but insufficient
evidence under state policy to confirm (6.3 percent). The
indication rate in South Carolina is 30 percent. The
removal rate in South Carolina was slightly higher than the

national average (19 compared to 15 percent ofindicated
cases).

Neglect was the predominant typology
nationwide, accounting for more than half of the victims of
abuse in 1994. The second most common type of
maltreatment was physical abuse, which represented

almost 26 percent of the substantiated cases. About 14

percent of victims were sexually abused. Five percent of
the victims were emotionally maltreated. Forty-two
percent of South Carolina's ctrses were neglect, l5 percent

were physical abuse, and 7 percent were sexual abuse.

Thirty percent of South Carolina's cases were categorized

as "othef', which may include abandonment, congenital
drug addiction, and threats of harm to the child.

Victims were largely young children. Nationally
64 percent of the victims were age 9 or under and 27

percent of the victims were age 3 or younger. Teenagers

accounted for 2l percent nationally. South Carolina's
victims appear to be slightly younger than the national

average. Thirty-one percent were age 3 or younger, and 66

percent were 9 or younger. Only l9 percent of indicated

cases involved teenagers. Slightly more than half of the

victims were girls, both in South Carolina and nationally.

More than half of reports to child protection

agencies nationally came from professionals, such as

teachers, law enforcement officers, medical professionals,

and child care providers. Nineteen percent of reports were

made by the victim, a parent, or other relative. In South

Carolina, reports by professionals accounted for 48 percent,

and22 percent came from the victim or a family member.

Data from 43 states which reported on child
fatalities revealed that l,l I I children were known to have

died from child maltreatment in 1994. These figures are

believed to represent only children who were known to the

child protection agency. Therefore the actual number of
children who died as a result of abuse may be much higher.

Twenty-two children died from maltreatment in South

Carolina n 1994.

Copies of the complete report may be requested

from: National Clearinghouse on Child Abuse and Neglect

Information, P.O. Box 1182, Washington, DC 20013-1182

Phone (800) FYI-3366, Fax (703) 385-3206, E-mail
nccanch@calib.com

Recent South Garolina
Gases
State Farm Fire and Casualtv Company v. Breazell and

Plunkett. et. al., Opinion #24523 (S.Ct. filed November 12,

r996)

State Farm filed a declaratory judgment action to

determine its duty to defend the foster parents (Breazell) in

a wrongful death action. The minor child, Thomas

Plunkett, was placed in the foster care in the home of the

Breazells. The minor child died of suffocation at the age of
two and one-half years. The South Carolina Supreme

Court afFrmed the trial court's decision to grant summary



judgment to State Farm. The court ruled that State Farm
does not have a duty to defend the foster parents or pay any
judgment on their behalf.

The sole issue on appeal is whether the foster child
was a resident of the Breazell's home and in their care for
insurance coverage purposes. The homeowner's insurance
policy did not provide insurance coverage for liability
and/or medical care to the insured or residents of the

household. The court held that the child was a resident of
the household for insurance purposes. The parties were
living under the same rooi in a close intimate and informal
relationship, the duration of the relationship was for an

indefinite time.

Dorchester Countv Department of Social Services v.

Milb, Opinion #2576 (S.C. App. filed October 14,1996)

The mother appealed the family court judge's
order requiring DSS to end the reunification efforts
between the mother and the children and therefore not to
offer another treatment plan. The Court of Appeals
affirmed the family court judge's decision. DSS approved

three treatment plans for the mother over five year period.
The agency initially removed the oldest child from the

mother alleging "Shaken Baby Syndrome." The oldest

child suffered permanent brain damage. The mother
received custody of this child after completing a treatnent
plan. The Orange County DSS in New York later removed
the oldest child and a sibling due to severe physical abuse.

The mother pled guilty to assault charges. The children
were transfened back to South Carolina. The Dorchester
County Deparfrnent of Social Services removed the

mother's third child based on a tlreat of harm of physical

abuse. The agency created another treatment plan for the

mother in 1994. The agency required that the mother
attend counseling, complete a psychological evaluation,
follow the recommendations of the therapist, and remain in
an anger management therapy program until released by
the therapist.

The judge ruled a treatrnent plan working toward
reunification of this family was not necessary since

reunification of this familv was not in the best interest of
the minor children.

The mother argued that she was entitled to receive

a treatment plan that detailed the problems in the home.

The mother argued that the agency should continue to give

her the services she needed to have the children returned
home.

The court reviewed the statutory language
governing thejudicial review process. The court is not
required to order another treatment plan at a judicial review
proceeding. The paramount consideration by the family
court is the best interest ofthe children as opposed to a
focus on the needs of the mother.

Recent United States
Supreme Gourt Gase

Jaffee v. Redmond et. al., 518 US, 135 L.Ed. 2d. 337, 116
S.Ct.2163, (June 13, 1996)

A police officer fatally shot a person in response

to a call. The administrator of the decedent's estate filed a

civil action in federal court alleging excessive force by the
police officer. The officer attended many counseling
sessions with a licensed social worker. The administrator
sought discovery of the social worker's notes for use in
cross-examining the officer. This is the frst case where the

Supreme Court recognized a psychotherapisVpatient
privilege.

The United States Supreme Court affirmed the

federal court's ruling that confidential communications
between a licensed psychotherapist and the patient during
diagnosis or treafinent are protected from disclosure
pursuant to the Federal Rules ofEvidence 501. The
privilege extends to a licensed social worker in the course

ofpsychotherapy. The conversations and the notes taken

during the counseling sessions are protected privileged
information.

The United States Supreme Court ruled that
Federal Rule ofEvidence 501 authorizes the federal courts

to defrne new privileges by defrning common law
principles. The court held that a person's privacy interest
supports the recognition of such a privilege. Successful

therapy sessions depend upon trust and the ability to
communicate with the therapist in a confidential manner.

The federal privilege would extend as well to a licensed
social worker in performing psychotherapy.

The South Carolina General Assembly recognized
a privilege for a provider and apatient in 1989. $19-11-95
states that a provider is a licensed person who enters into a
relationship with a patient to provide a diagnosis,
counseling, or treatment of a mental illness or emotional
condition. The statute specially provides for a privilege
between a licensed master social worker or a licensed



independent social worker. The E& case reafftrms the
South Carolina statutory provisions regarding the

disclosure of privilege information.

The Prosecution of
Pregnant Women For Drug
Use

The South Carolina Supreme Court held in
Whitner v. State, Opinion # 24468 (S.Ct., filed July 15,

1996), that "child" underthe@
neglect statute. S.C. Code Ann. 520-7-50, includes a viable

fetus. A pregnant woman can be criminally prosecuted for
the use of cocaine that has or may endanger the fetus. This

South Carolina case of first impression is scheduled for
rehearing and arguments to have the court reconsider its

decision. Pursuant to a South Carolina Department of
Social Services memo dated July I 8, 1996, the agency is to

follow established procedures when the reporter alleges

that other children in the home at risk. The agency intends

to develop appropriate guidelines and procedures to
respond to the final ruling in this case.

A child is defined as a person under the age of
eighteen, $20-7-30. The South Carolina Supreme Court has

extended the definition of a child under the criminal child
abuse and neglect statute to include a viable fetus. The

family court has exclusive jurisdiction to hear matters

regarding children up to the age of eighteen years. The

family court's jurisdiction under S 20'7'420 includes

matters such as paternity, custody, child support and child
protective services. The South Carolina General Assembly

had the opportunity to review the issue of pregnant women

and the use ofcontrolled substances on several occasions.

A rebuttable presumption for the removal of a newborn was

created under $ 20-7-736. The presumption takes effect
after two conditions have been met. (l)The mother or the

"newborn" must test positive for a controlled substance or
the newbom must be diagnosed with fetal alcohol

syndrome and (2) the mother has previously tested positive

for a conholled substance or another child of the mother

has tested positive for a controlled substance at the birth of
another child or another child of the mother has a diagnosis

of fetal alcohol syndrome. Even if the presumption is in
place the newborn does not have to be removed from the

mother's care if there is a responsible adult living in the

home with the mother. The South Carolina General

Assembly did not amend 520-7-30 to change the definition
of child to include a fetus.

However, in Angela M.W. v. Kruzicki, 197 Wis.

2d 532,541 N.W. 2d 482, (1995), the court held that a

viable fetus is a person under the definition ofa child for
child protective services purposes. This case did not

involve the criminal prosecution of the mother. The

mother was involuntarily committed to a hospital under the

child protective services statute in order to protect the fetus

from possible damage arising from the mother's drug

abuse. The mother argued that the court did not have

jurisdiction over the fetus nor did the court have
jurisdiction over her. The mother argued that her due

process and equal protection rights were violated because

in order for the state to take protective custody of the fetus

she would be held in the hospital against her wishes. The

facts of this case involved the mother ingesting cocaine

during pregnancy. Her doctor requested that she should

seek voluntary inpatient treatment. The mother declined to

accept treatment. The doctor reported his findings under

the mandatory reporting statute after the mother failed to

keep several appointments. The child protective agency

requested that the court issue an emergency protective

custody order. The court issued the requested order which

included an order to detain the mother in an inpatient

treatment facility. The court held that the state may

exercise its compelling interest in promoting the health,

safety and welfare of the mother's viable fetus.

Other states have considered the issue of the

mother's actions in ingesting cocaine or heroin during

pregnancy. The majority of the states have consistently

held that mothers could not be prosecuted for ingesting

cocaine during pregnancy. Florida v. Gathers, 585 So. 2d

I I l0 (Fla. l99l)(the defendant could not be prosecuted for
child abuse for ingesting cocaine during pregnancy);

Georgia v. Luster, 419 S.E.2d 32 (Ga. App. 1992) (the

statute did not apply to the tansmission of cocaine to a

fetus); Michigan v. Hardy,469 N.W' 2d 50 (Mich. App.

l99l) (the statute did not apply to a pregnant woman's

cocaine use that may result in postpartum transfer during

the birthing process). The court of appeals in Washington

state held that "child" under the criminal mistreatment

statute did not include a fetus, State of Washington v.

Dunn, 916 P.2d952 (Wash. App. 1996). The court of
appeals in M, applied the criminal statute literally and

with strict interpretation. The court held that if the criminal

statute is subject to more than one interpretation then the

interpretation must be read in light more favorably to the

defendant. The legislative intent did not include a viable

unborn child within the definition of a child.

The state of Arizona also considered the issue of
whether a mother can be prosecuted for child abuse



because she used heroin during pregnancy. Baby Jane

tested positive for heroin and was later adopted by one of
the mothefs relatives. The criminal indictrnent provided
that the mother knowingly caused injury to her child under
circumstances which can cause death or serious injury. The

defendant successfully argued that the legislative intent did
not include a fetus as a child under the statute.
Additionally, the defendant argued that she did not receive
notice that her conduct while she was pregnant could result
in a criminal charge under the statute. The court
considered the various types ofprenatal conduct which can

result in harm to the fetus. Illegal drugs were just one

example. Other prenatal conduct which could prove
harmful to the fetus includes, smoking, alcohol abuse and

improper nutrition. The court held that to extend the statute

to a fetus may subject women to criminal liability for their
legal and illegal activities during pregnancy. Reinesto v.
State of Arizona, 182 Ariz. 190, 894 P.2d733 (1995).

Videotaped and Glosed-
Gircuit Testimony

Most everyone would agree that testifying in court
can be a daunting experience for a child, especially when it
involves having to publicly reveal sexual abuse. That child
has often endured the abuse by a family member, making
facing the perpetrator all the more difficult. Then of course

there is the intimidating setting of a courtroom full of
strangers (udge, jury, court personnel, law enforcement,

etc.).

There are two main methods by which a child's
testimony can be taken outside of the traditional courhoom
setting and out ofthe physical presence ofthe defendant:

videotaped testimony and closed-circuit testimony.
Videotaped testimony involves taking the child's sworn
testimony prior to trial. Closed-circuit testimony, on the

other hand, permits a contemporaneous transmission of the

child's live testimony to the courtroom from another room.

The Law:

The majority of states have passed legislation that

allows for special procedures to be made available to child
witnesses who must testi$. South Carolina is no
exception. S.C. CodeAnn. $16-3-1530(G) (Supp. 1993)

provides,

Victims and witnesses who are very
young, elderly, who are handicapped or

who have special needs, have a right to
special recognition and attention by all
criminal justice, medical, and social
service agencies.

This Court shall treat "special" witnesses

sensitively, using closed or taped sessions
when appropriate. The Solicitor or

. Defense shall notiff the Court
when a victim or witness deserves

special consideration.

There are similar protections afforded to child victims and

witnesses in family court proceedings. $19-l-180 provides

in part that,

(A) An out-of-court statement made by a child under
twelve years of age at the time of the family court
proceeding brought pursuant to $20-7-6 I 0 or $20-
7-736 conceming an act of abuse or neglect as

defined by 520-7-490 that is not otherwise
admissible in evidence is admissible in the family
court proceeding if the requirements of this
section are met.

(B) An out-of-court statement may be admitted as

provided in subsection (A) if: (l) the child
testifies at the proceeding or testifies by means of
videotaped deposition or closed-circuit television

[emphasis added], and at the time of the testimony
the child is subiect to cross-examination about the

statement;

The South Carolina statutes as well as legislation

from around the country have been challenged. Both the

United States Supreme Court and the South Carolina
Supreme Court have upheld the use of videotaped and

televised testimony in appropriate cases. The most
significant constitutional question raised by the use of
video testimony in lieu of child victims' in-court testimony

is to what extent it encroaches on a defendant's Sixth
Amendment right to confront the witnesses against him.

In 1988, the United States Supreme Court in Coy

v. Iowat, held that the Defendant's Sixth Amendment right
to confrontation was violated when the trial court allowed a

screen to be placed between the Defendant and the two
child witnesses who testified against him. The Court did,

however, note that its decision was based partially on the

fact that "there had been no individualized findings that

tgss.-l@ 487 U.S. 1012, l0l L.Ed.2d 857, 108 S.Ct.

2798 (1988).



these particular witnesses needed special protection, [and
thusl the judgement here could not be sustained by any
conceivable exception."2 The legal community was left to
wonder whether the Court had determined that the

Confrontation Clause of the Sixth Amendment
categorically prohibited the use of alternative procedures

that would allow child victims to testifu outside a
defendant's presence.

That question was answered two years later by
Maryland v. Craigl. There the Court upheld the use of
closed-circuit televised testimony by the child victim
outside the Defendant's presence. In so holding, the Court
noted that it had never held "that the Confrontation Clause
guarantees criminal defendants the absolute right to face-

to-face meeting with witnesses against them at trial."a
Rather the primary concern of a defendant's right to
confront his accusers is to ensure the credibility of the

evidence by "subjecting it to rigorous testing in the context
of an adversary proceeding before the trier of fact."s The
Court laid out a three-part test to determine whether
altemative procedures for allowing testimony of child
victims violated a defendant's right to confrontation. First,

the trial court must make a case-specific finding of the

necessity of such a procedure. Second, the state must show

that the child would suffer emotional trauma if required to

testifr in the defendant's physical presence. Third, the trial
court must determine that the "emotional distress suffered
by the child witness in the presence of the defendant is

more than de minimus - more than mere nervousness or
excitement or some reluctance to testifu."6

South Carolina case law has followed the federal

case law stnce Maryland v. Craig (citation omitted). In
State v. Murrel| the South Carolina Supreme Court held

that the Defendant's Sixth Amendment rights were not

violated by the use of the child victim's videotaped
testimony instead of the child's live testimony. The court

set out the procedure that must be utilized by the trial
judge.

2!!L at I 02 l.

3N[aly!34l!J. Crels, 49? U.S. 836, I I I L.Ed.2d 666, I l0 S.Ct.

3 157 (1990).

4!{. at 837.

5Meryl3a3!-1a..1Q4ic at 837.

6 
Mary.leqd-y--eslig at 849.

tS!4e:.-Mu*.lL 302 s.C. 17,393 S.E.2d 919 (1990).

First, the trial judge must make a case-

specific determination of the need for
videotaped testimony. In making this
determination, the hial court should
consider the testimony of an expert
witness, parents or other relatives, other
concemed and relevant parties, and the

child. Second, the court should place the

child in as close to a courtroom setting as

possible. Third, the defendant should be

able to see and hear the child, should
have counsel present both in the

courtroom and with him, and

communication should be available
between counsel and appellant.8

The Court has continued to extend the use of
alternatives to in-court testimony to other situations when a

child is the victim or a witness. ln Somjai Fung Fue

Starnes v. Statee the Court held that the Defendant's right to
confrontation was not violated when she was excluded

from the hearing to determine whether videotaped

testimony was necessary, as a procedural safeguard for the

child wibresses, in lieu of their in-court testimony. The

Court noted that its decision was based on the fact that the

Defendant's exclusion did not impinge on her ability to

effectively cross-exam the children. ln State v. Westt9 the

Court settled the dispute over whether the use of video

testimony was limited to circumstances when the child
witness was afraid of the defendant. The Court held that

the "special needs" provision of the Victim's and Witness's

Bill of Rightsrr extends beyond those victims who cannot

effectively testi$ in court because offear ofthe defendant

or the trauma of testiffing in his presence.

The Advantages and Disadvantages12:

While both statutorv and case law allow the use of

8S!g!e v-Vlunell at 921.

esomiai Fune Fue St 307 S.C. 247,414 5.E.2d

582 (1991).

ro ,lugs!,313 S.c. 426,438 s.E.2d 256 (SC App.
1993).

rr S.C. code Ann. $16-3-1530 (C) (Supp. 1995).

l2This section is taken from Investisation and Prosecution of
Child Abuse. Second Edition prepared by the National
Center for Prosecution ofChild Abuse.



videotaped and close-circuit testimony, there are definite
advantages and disadvantages ofeach that need to be

considered before the decision is made to not have the child
testiff live in court.

Advantages:
l. Defendant is not physically present for

testimony of child. Nor is the public,
press, or jury.

2. A successful videotape may be used to induce a

- guilty plea.

3. The setting for taping may be less formal and less

intimidating than the courtroom.

Disadvantages:
l. A televised image of the child testiffing

is not as effective as a child's live
testimony. The jurors are removed from
the reality of the case.

2. Testimony videotaped prior to trial
enables the defense to prepare its case

with prior knowledge of crucial
testimony. (The use of close-circuit
testimony eliminates this problem.)

3. A child's parent, guardian or victim
advocate may expect the prosecutor to
use video testimony in lieu of live
testimony even when the child can testiff
in court. They may become angry,

resentful or uncooperative when the child
is required to testify in court.

4. Video testimony can be just as traumatic
as in-court testimony since the child is

still subject to cross-examination, etc.

Video testimony can be a case-saver when dealing

with a child who has been intimidated by the defendant or

who has other "special needs." However, video testimony,

whether it be videotaped or closed-circuit, should only be

used as a last resort and the decision to use the procedure

should be made on a case-by-case basis. Videotaped and

closed-circuit testimony are tools "to be use[d] only when a

child is not available to testi$ by any other means. This

technology exists to aid in the search for truth and to serve

the interests of justice." | 3

l3State of Virginia - Protocol for Using Close d Circuit
Equipment.

Upcoming Training

February 7 lnhafamilial Sexual Abuse: A Workshop
for Guardians ad Litem

Location: Francis Marion University
Florence

Feb rua ry 20-22 Thir d Annual Profess ional Co I loquium
on Child Abuse

Location: Francis Marion Hotel,
Charleston

Sponsors: South Carolina Professional
Society on Abused Children
Lowcounty Children's Center

Contact: Fax requests to
Vickie Crast, Historic Events
(803) 79s-8r87

February 27 Through the Eyes ofa Child

March 2l

Location: Sheraton Hotel & Conference

Center, Columbia
Sponsor: Child Protection Advisory

Committee
Contact: South Carolina Medical

Association (803) 7 98 -6207

Hidden Issues in Child Abuse Cases

Location: Law School Auditorium,
Columbia

Sponsor: South Carolina Bar, Children's
Committee

Contact: Tana Vanderbilt (803) 737-

6458

Unless otherwise indicated, contact the Children's Law
Project for more information.

Benefits for Relatives
Garing for Foster
Children

This is the first in a series of articles on services

and furancial benefits which foster children may be eligible

for. If you believe a foster child with whom you work may

be eligible for any of these benefits, ask the child's social

worker whether anyone has applied for the benefit on

behalf of the child. If you have any questions or would like



clarification of eligibility or services available through these programs call the Children's Law Project at (803) 777-1646.
Ifsomeone has applied on behalfofyour child and the foster child is denied benefits, you can appeal through a fair hearing
process. The notice denying the benefits should explain the appeals process. Call your local legal aid program for further
assistance.

In 1979 the United States Supreme Court ruled in the case of Miller v. Youakim, 440 U.S. 125, 99 S. Ct.
957,59 L.Ed.zd. 194 (1979) that relative caretakers, approved by the State, caring for foster children who are eligible for
federal foster care must be paid the same benefits as state licensed, nonrelated foster parents.

In order to be eligible for federal foster care benefits, a foster child must meet three major requirements. The child
must be: l) a dependent; 2) AFDC- eligible and AFDC-linked; and 3) in an approved placement. To be considered a

dependent the child must be in foster care because of a voluntary placement agreement or a court order which authorized

removal of the child from the home. The court order must specifr that continuance in the home would be contrary to

child's welfare, that reasonable efforts have been made to prevent or eliminate the need to remove the child and that
placement and care of the child is the responsibility of the Department of Social Services. Relative caretakers who are

receiving Youakim benefits have to be careful here. If they take guardianship or permanent foster care and the child is no

longer the responsibility of the Deparfrnent of Social Services the child loses their eligibility for Youakim benefits.

The financial requirements are that the child must currently meet the AFDC requirements of age, income,

residence, citizenship and that the child either was receiving AFDC or would have been eligible to receive AFDC in the

month that the petition removing the child was filed.

Finally the Supreme Court held that the child must be in an approved placement which means that the child is in a
home which DSS either licensed or certified. Federal regulations allow States to adopt two procedures. One is licensing of
foster homes, this can be homes of relatives or unrelated caretakers. Second, it allows states to adopt procedures where

they approve or certiff relatives' homes as an altemative to actual licensing . (42 U.S.C.$ 608). This allows States more

flexibility in examining relatives' homes. The Supreme Court in Youakim emphasized that the foster care program was

designed to meet the particular needs of all eligible neglected (or abused) children, whether they are placed with related or

unrelated foster parents.

The court held that the overriding purpose of $608 was to assure that the most appropriate substitute care be given

to those dependent children so mistreated that a court has ordered them removed from their homes. The need for additional

AFDC-Foster Care resources --both monetary and service related-- to provide a proper remedial environment for such

foster children arises from the status ofthe child as a subject ofprior neglect, not the status ofthe foster parent.
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