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INTRODUCTION 
 
The fair hearing process used by the Department of Social Services (DSS) is an administrative 
remedy that allows an individual to contest an adverse action taken by the agency and to be 
heard before an impartial hearing officer or committee. The hearing process is available to 
petitioners receiving adverse decisions in several DSS program areas. Fair hearings ensure the 
uniform application of DSS’ policies and regulations throughout the state. They also afford the 
petitioner a prompt, definitive and final agency decision regarding the issues appealed. DSS fair 
hearings are handled by the Office of Administrative Hearings (OAH), which is a division of 
DSS. The DSS Fair Hearing regulations can be found at S.C. Code Ann., Regulations 114-100 et 
al.   
 
This manual provides an overview of the fair hearing process and is written for DSS attorneys.  
The manual may be used by agency attorneys involved in an appeal by a petitioner protesting an 
adverse decision in the program areas that utilize fair hearings. The information contained in this 
manual is current as of January 2010.  Agency specific policies and procedures are 
subject to change at the discretion of DSS and should be verified before utilized.  
 
This guide was prepared by the Children’s Law Center of the University of South 
Carolina School of Law. The CLC is a statewide resource for attorneys and other 
professionals involved in judicial proceedings related to child protection and juvenile 
justice. The CLC may be contacted at  
803-777-1646 or at http://childlaw.sc.edu . 
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DEFINITIONS 
SCDSS Fair Hearing Reg. 114-100 
 
Adverse Actions: any action in which the Department: 1) denies, suspends, revokes, or refuses to 
renew a license or other permit to operate a child day care facility, foster home, child placing 
agency, residential child care facility or group home; 2) disqualifies a person from receiving 
benefits, or terminates, suspends or decreases benefits, which the person was previously 
determined eligible to receive; 3) or any other action defined as adverse within a program 
specific section of the fair hearing regulations.   
 
Fair Hearing: an orderly proceeding before an impartial Department employee or committee of 
employees in which a petitioner may challenge an adverse action and in which both parties may 
present evidence to defend their positions.   
 
OAH: Office of Administrative Hearings. 
 
Person: an individual, partnership, corporation, association, governmental subdivision or public 
or private agency or organization. 
 
Petitioner/Claimant: a party who has requested a fair hearing. 
 
Respondent: the party responding to the fair hearing request. 
 
Time: computation of time shall be governed by Rule 6 of the South Carolina Rules of Civil 
Procedure.  

(1) In computing any period of time in the regulations, the day of the act, event, or 
default after which the designated period of time begins to run is not to be included. The last day 
of the period of time so computed is to be included, unless it is a Saturday, Sunday, or a State or 
Federal holiday, in which event the period runs until the end of the next day which is neither a 
Saturday, Sunday nor such holiday.  

(2) A notice sent by regular United States mail is presumed to have been received by the 
fifth day following posting; if sent by certified mail, return receipt requested, the date of receipt 
is the date the recipient signed the certificate of receipt.  

(3) In determining whether a request for hearing is timely filed, the date of the postmark 
or the date of receipt by the OAH or by the Department shall be used, whichever is earlier.    
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FAIR HEARING PROCESS 
 
Request for a Hearing 
SCDSS Fair Hearing Reg. 114-130 

 
After being informed of an adverse decision, a person generally has thirty (30) days from the 
date of receipt of the decision to request a fair hearing, if they wish to protest the action taken by 
DSS. The person must notify the caseworker involved or the OAH  in writing of his intent to 
appeal. Request to appeal a food stamp case can be made orally. Particular programs may have 
different procedures for notifying the agency of the intent to appeal an adverse decision. The 
person or business entity requesting the hearing is the petitioner or claimant. The agency is the 
respondent. The petitioner may appoint a representative or attorney to appear at the hearing or 
the petitioner may appear Pro-se.  A request for a fair hearing must contain the name of the 
party requesting the hearing, information sufficient to identify the decision which is being 
contested and the relief requested.  

 
The OAH schedules all fair hearings. Requests for hearings regarding the placement of children 
shall receive priority over other appeal cases. To determine whether a request for a hearing has 
been timely filed, the date of the postmark or the date of receipt by the OAH or the Department 
is used, whichever is earlier. Parties must be given at least thirty (30) days notice of the hearing, 
unless otherwise agreed to or waived by the parties. Parties to a food stamp case are given ten 
(10) days notice of the hearing, unless otherwise requested by the petitioner. The hearing notice 
sent out by the OAH informs the parties of the date, time and location of the hearing. The 
hearing notice will contain a statement of the issues, inform the parties of the right to be 
represented, and contain a notice that the petitioner’s failure to appear will result in a dismissal 
of the appeal. The notice will also inform that the OAH should be notified if special 
accommodations or an interpreter will be needed at the hearing.  

 
Pre-Hearing Matters            
SCDSS Fair Hearing Reg.  114-130(G) 

 
Pre-hearing conferences may be held prior to a hearing to: simplify the issues to be determined; 
obtain stipulations as to the admissibility of evidence, undisputed facts or the application of the 
law; to exchange documentary evidence intended to be introduced at the hearing; to determine 
deadlines for the completion of discovery; and to reach settlements, if possible. The pre-hearing 
conference may be requested by a party or the hearing officer/committee member. The 
conference is an informal meeting that may be conducted in person or by telephone, at the 
hearing officer’s discretion. If any agreements are reached, they may be reduced to an order 
issued by the hearing officer.  
 
A party to the proceeding may make a pre-hearing motion. The motion must set forth the 
caption of the case, title of the motion, name, address and signature of the moving party, the 
grounds for relief and the relief requested. Motions shall be filed and served on the opposing 
party within ten (10) days before the hearing, unless the hearing officer establishes another time  
frame. A party may file and serve a response to the motion within ten (10) days of receipt of the 
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motion, unless the hearing officer establishes a different time. A party making a motion for a 
continuance must give the reason for the request and state whether the  opposing party consents 
to the request. Ex parte motions 
 for a continuance are not allowed except in cases of an emergency and notice to the other party 
is not feasible. The hearing officer has the discretion to rule on the written motions or to allow 
oral arguments.  
 
Discovery is permissible in the fair hearing process and is permitted as described in S.C. Code 
Ann. § 1-23-320. Motions relating to discovery are allowed and must state that the moving party 
has made a good faith attempt to resolve the issue raised by the motion. Depositions are allowed; 
however, each party is limited to three (3), unless good cause can be shown to allow more than 
that. The hearing officer may require the parties to exchange information before the hearing to 
include a final list of witnesses expected to testify, all exhibits expected to be offered and facts a 
party intends to request judicial notice of at the hearing with supporting documentation. A party 
and the OAH may issue subpoenas for the attendance of a witness and the production and 
examination of documents. A party to the proceeding may seek enforcement of or relief from an 
agency subpoena before the Administrative law Court pursuant to S.C. Code Ann. §1-23-600(F). 
 
Hearing Officers       
SCDSS Fair Hearing Reg. 114-130(E) 
 
Once the hearing has been set and all pre-hearing matters disposed of, the parties will gather at 

the specified date, time and location for the hearing. A hearing officer or 
committee presides over the hearing. In a case utilizing a committee to hear the 
case, a single hearing officer presides over the hearing. Hearing officers and 
committee members are employed by DSS. A hearing officer has the authority to:  
     
  

     1.   Order a pre-hearing conference for the simplification of issues or a                     
                               settlement conference; 
      2.   Review case material prior to the hearing and to establish a procedure                 
                             commensurate to the complexity of the issues presented and the 
types of                                          proof  likely to be introduced during the 
hearing; 
      3.   Issue subpoenas; 
      4.   Rule on offers of proof and the admissibility of evidence; 
      5.   Issue orders, rulings and dismissals; 
      6.   Permit depositions to be taken when the ends of justice would be served; 
      7.   Regulate the course of the fair hearing and the conduct of the parties and their counsel 
      8.   Administer oaths or affirmations; 
      9.   Rule on procedural and substantive motions; 
    10.   Call, examine, sequester and/or disqualify witnesses;     
    11.   Exclude people from the hearing room pursuant to confidentiality laws governing      
                      particular program areas; and 
    12.   Conclude the hearing when satisfied that all pertinent information bearing on the issue 

      has been introduced and examined.     
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A hearing officer or committee member should disqualify himself if his impartiality might be 
reasonably questioned because of a personal bias or prejudice, familial relationship, interest in 
the matter or other bias. In addition, a party who believes a hearing officer’s or committee 
member’s decision might be influenced by prejudice or bias may move for disqualification of the 
officer or committee member. The Director of Individual and Provider Rights rules upon a 
motion to disqualify filed by a party. The Director of Individual and Provider Rights must 
provide a written ruling stating the reasons supporting her decision.  
 
Hearing Procedure  
SCDSS Fair Hearing Reg 114-130(I) 
 
At the fair hearing, the hearing officer will give an opening statement that briefly describes the 
nature of the proceeding and identifies the issues that are to be decided. The hearing officer may 
handle pre-hearing matters prior to the taking of testimony or arguments. The attorney for the 
OAH may attend the hearing and assist the hearing officer or committee in the preparation of the 
findings of fact, statements of policy, and conclusions of law.  The parties may also make 
opening and closing statements subject to reasonable limitations set by the hearing officer. The 
hearing officer will then request that the parties present their cases. Typically, DSS will go first, 
but this may vary with program areas or by agreement of the hearing officer and the parties. 
After that party rests, then the opposing party will present their case. 
 
Witnesses and Documentary Evidence 
SCDSS Fair Hearing Reg 114-130(I)  
 
Parties will have the opportunity to present witnesses and documentary evidence at the hearing. 
Rebuttal evidence is also allowed. As to the admissibility of evidence, the Rules of Evidence 
apply. Irrelevant, immaterial and unduly repetitious evidence will be excluded. The hearing 
officer must recognize any privilege allowed by law. The hearing officer must rule on objections 
on the record. Parties are allowed to cross-examine witnesses. The hearing officer swears or 
affirms each witness presented to testify and may sequester witnesses at his discretion. The 
hearing officer may take judicial notice of certain facts. In addition, the hearing officer may take 
judicial notice of generally recognized technical or scientific facts within the agency’s 
specialized knowledge. The opposing party must be given notice of facts to be presented for 
judicial notice either before or at the hearing and must be given the opportunity to contest the 
facts. Objections to the admissibility of evidence must be made in a timely manner and stated on 
the record. 
 
A child witness may testify at a fair hearing. The hearing officer may modify the procedures and 
the  room accommodations to minimize the trauma of testifying. The hearing officer may also: 
allow a parent or other support person to be present in the room during the child’s testimony; 
allow breaks for the child; allow leading questions during direct examination, to the extent 
necessary to develop the child’s testimony; allow a comfortable configuration of the hearing 
room; require attorneys or other questioners to pose questions and objections while seated and in 
a manner that is not intimidating to the child. 
 
A child’s out-of-court statement may be admitted into evidence under certain conditions. The 
out-of-court statement of a child who is under twelve (12) years of age, or who functions 
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cognitively, adaptively, or developmentally under the age of twelve (12) is admissible provided 
that the requirements of S.C. Code Ann. § 19-1-180(B), (C), (D) and (E) are met. The limitations 
of Section 19-1-180(A) do not apply. The statement is admissible if: 
 
     1. the child testifies at the proceeding or testifies by means of videotaped deposition or 
closed            circuit television, and at the time of the testimony the child is subject to 
cross-examination  
         about the statement, or  
     2. the child is found by the court to be unavailable to testify for any of the following 
reasons:             the child’s death; the child’s physical or mental disability; the existence of a 
privilege of                 the child; the child’s incompetency, including the child’s inability to 
communicate about                the offense because of fear; a substantial likelihood that the 
child would suffer severe                     emotional trauma from testifying; and 
     3. the child’s out-of-court statement is shown to possess particularized guarantees of        
                   trustworthiness.   

          
In addition to the above, the proponent of the statement must give the adverse party notice of 
intent to offer the statement and the content of the statement prior to the proceeding to allow the 
opposing party the opportunity to respond to the statement. If the child is twelve (12) years old 
or older, the opposing party may challenge the determination that the child functions cognitively, 
adaptively or developmentally under the age of twelve (12).  
 
The hearing officer may consider the following factors in determining whether the child’s 
statement possesses particularized guarantees of trustworthiness: 
 
      1. the child’s personal knowledge of the event;  
      2. the age and maturity of the child; 
      3. certainty that the statement was made, including the credibility of the person testifying   
                 about the statement;                        
      4. any apparent motive the child may have to falsify or distort the event, including bias,    
                  corruption or coercion; 
      5. whether more than one person heard the statement; 
      6. whether the child was suffering pain or distress when making the statement; 
      7. the nature and duration of any alleged abuse;  
      8. whether the child’s young age makes it unlikely that the child fabricated a statement that 
               represents a graphic, detailed account beyond the child’s knowledge and 
experience;                   9. whether the statement has a ring of veracity, has internal 
consistency, coherence and uses               terminology appropriate to the child’s age; 
    10. whether extrinsic evidence exists to show the defendant’s opportunity to commit the act  
               complained of in the child’s statement.  

 
The hearing officer must support the record with findings of fact and conclusions of law 
regarding the child’s unavailability to testify and the trustworthiness of the out-of-court 
statement. 
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Dismissals  
SCDSS Fair Hearing Reg 114-130(H)   
 
The OAH has the authority to dismiss a request for a hearing if the request is not timely filed; the 
petitioner requests withdrawal of the request for a hearing; the petitioner fails to appear at the 
hearing; or changes in either federal or state law require automatic grant adjustments for classes 
of clients. A party whose case has been dismissed may request reinstatement of the case if he can 
show good cause. This request must be in writing and made within ten (10) days of the dismissal.  
 
Final Decisions  
SCDSS Fair Hearing Reg. 114-130(J); 114-130(K)     
 
Following the hearing, the OAH issues a final decision, in writing, that includes findings of fact 
and conclusions of law to support the decision. In cases heard by a committee, the entire 
committee must participate in making the final decision. If the committee is unable to reach a 
unanimous decision, the majority vote prevails. The determination by the hearing committee is 
the final administrative determination that DSS can afford a petitioner.  
 
Within ten (10) days of receipt of the final order, any party aggrieved by the order may move for 
reconsideration. The motion must state the relief requested and provide authority to support the 
request. The OAH may also, on its own motion, reconsider an order within ten (10) days of 
service of the order. The filing of a motion to reconsider does not stay the proceedings and the 
order takes effect on the date fixed by the order. The order continues in effect unless the motion 
is granted, or the order is superseded, modified or set aside. A motion to reconsider will only be 
granted if there is a material error of law; a material error of fact; or if new evidence that could 
not previously have been discovered through due diligence is discovered and the evidence is 
substantial enough to support reversal or modification of the order. The OAH may order a 
rehearing or may enter an amended order with reference to the motion without ordering a 
rehearing. The OAH must dispose of the motion within thirty (30) days after it is filed. If the 
OAH determines that a rehearing is necessary, a hearing must be scheduled as soon as 
practicable. After a rehearing, if the hearing officer or committee concludes that the order or 
decision was unlawful or unreasonable, the officer or committee may reverse, change, modify or 
suspend the previous order. Any order or decision issued after rehearing has the same force and 
effect as the original order or decision.    
                                                             
Record After the Final Decision 
SCDSS Fair Hearing Reg. 114-130 (L)   
 
A record of the case is kept by the OAH. The record must contain all correspondence; all 
evidence received and proffers of evidence excluded; a statement of matters judicially noticed; 
the hearing officer’s final decision; the tape of the testimony taken during the proceeding and the 
transcript if prepared.  
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Appeal and Request for Transcript  
SCDSS Fair Hearing Reg. 114-130(M)  
 
The law provides various mechanisms for appeal or review of final decisions made by the 
agency. Upon the filing of a petition for review to the appropriate court, the appellant must 
request that the OAH prepare the transcript. The appellant must enclose a copy of the petition for 
review along with the request for the hearing transcript. In a case that has not been appealed, 
either party may request a copy of the transcript. Within thirty (30) days of receiving a request 
for a transcript, the OAH must send a copy of the record and a transcript of the hearing to the 
DSS attorney, the appellant, and the appropriate appellant body. An individual, not a party to a 
proceeding, may obtain a copy of the tape from the hearing for a reasonable fee, unless the 
hearing was a confidential proceeding. Particular laws governing confidentiality for the subject 
matter or specific program areas determine if the information, records or other material used in a 
hearing are confidential.   
 
SPECIFIC PROGRAMS FAIR HEARINGS        
 
Foster Care 
SCDSS Fair Hearing Reg. 114-140; Foster Home Licensing Reg. 114-550(K); Foster Care 
Statutes S.C. Code Ann. § 63-7-2310 et seq. 
 
Generally, a foster parent or a prospective foster parent may appeal the following adverse 
decisions: 1) the denial of an application for initial licensure or the  revocation of a foster home 
license; 2) the denial of an application for the renewal of a foster home license; and 3) the 
removal of a foster child from the foster home.  Prior to denying an application to become a 
foster parent, revoking a foster care license, or denying the renewal of a foster care license, DSS 
will meet with the foster parent or prospective foster parent to offer an opportunity to withdraw 
an application or to relinquish a license.  If the foster parent or prospective foster parent 
chooses not to withdraw an application or to relinquish a license, the caseworker prepares 
written notification of the agency’s decision and sends it to the foster parent or prospective 
foster parent.  In this written notification, DSS must explain the reasons for the adverse 
decision and inform the foster parent or prospective foster parent of the right to request a fair 
hearing within thirty (30) days of receipt of the written notice. 

 
Removal of Foster Children: A foster parent does not have the right to appeal a decision to 
remove a child from his or her foster home if the family court authorizes the removal or if the 
court has approved a placement or permanency plan that provides for the child’s removal.  In 
addition, a  foster parent cannot appeal the removal of a child when the foster parent has 
requested the removal of the child or when the Department has made a final decision revoking 
or denying a foster home license and  the foster parent has not appealed the final decision. 
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A  foster child  who  has resided in the foster home for one-hundred twenty (120) days or 
longer,  must remain in the home pending the outcome of the appeal.  The foster child may 
only be removed from the foster home pending the outcome of the appeal if DSS determines 
that there is good cause to believe that the child’s  health or safety would be at risk if the child 
remains in the foster home.  The foster child may also be removed from the home pending the 
outcome of an appeal if the foster parent fails to supply all the necessary information that they 
are required to file to complete an adoption home study within ninety (90) days after receiving 
written notification that adoption is the plan for the child. 
 
Prior to removing a child from the home, DSS must provide the foster parent with ten (10) days 
written notice of the removal, unless emergency circumstances necessitate the immediate 
removal of the child.   DSS may also remove a child from a foster home without giving prior 
notice to the foster parent if the family court has authorized the child’s removal or if the family 
court has approved a placement or permanency plan that dictates the removal. 
 
The foster parent’s or prospective foster parent’s request for a fair hearing must be in writing 
and must be sent to the caseworker or to the OAH within thirty (30) days of receipt of the 
adverse decision. If sent to the caseworker, the caseworker must send the hearing request to the 
OAH within two (2) days of receiving the request.  Within fourteen (14) days,  the agency 
must have a conference with the foster parent.  The county director or designee must attend the 
conference, and the caseworker and his or her supervisor may also attend the conference.  The 
foster parent or prospective foster parent may waive the agency conference and proceed with 
the fair hearing process. 
 
The OAH must schedule a fair hearing no sooner than thirty (30) days and no more than ninety 
(90) days after receiving a request for a hearing.  A hearing committee makes the final decision 
 regarding adverse decisions that affect foster parents and prospective foster parents.  The 
committee consists of three (3) members, including a hearing officer and two (2) members 
whom the State Director or her designee appoints.  The committee decides the case and issues 
its decision within thirty (30) days following the conclusion of the fair hearing.  The committee 
notifies the parties of its decision via certified mail. 
 
After the fair hearing and the OAH has made a final decision, a party who is aggrieved by the 
decision may request that the case be reviewed by the Administrative Law Court (ALC).    
 

Child Protective Services 
SCDSS Fair Hearing Reg. 114-170; S.C. Code Ann. § 63-7-920 - 930; -1410 - 1440; -1210 - 
1230; -1910 - 2000; 
 
At the conclusion of a Child Protective Services (CPS) investigation, DSS determines whether  
the allegations should be “indicated” or “unfounded.” DSS must then send notice of the case 
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determination to the person who is the subject of the report.  S.C. Code Ann. § 63-7-1410 
provides for a child protective services appeals process for reports indicated pursuant to S.C. 
Code Ann.  
§ 63-7-920 - 930 (CPS) and 63-7-1210,-1230  (institutional abuse and neglect) and that are not 
being brought before family court for disposition. The person determined to have abused or 
neglected a child in these particular CPS cases is entitled to appeal the case decision in 
accordance with the agency’s fair hearing process. If a person requests an appeal under this 
section and the family court has already made a determination that this person abused or 
neglected the child in question, an appeal pursuant to this section is not available. If the family 
court reaches this determination after an appeal has been filed pursuant to this section, the 
agency shall terminate the fair hearing appeal upon receipt of a family court order that disposes 
of the issue. If a proceeding is pending in family court that may result in a finding that disposes 
of the fair hearing appeal issue, then the agency shall stay the agency hearing pending the 
family court decision. If the Department takes a case to family court for intervention and/or 
treatment, the administrative hearing process is terminated and the finding is litigated in family 
court.   
 
The case decision notice must inform the person of the right to appeal the decision, and that if 
he intends to appeal, he  must send written notice of intent within thirty (30) days of receipt of 
the notice of the case determination.  Notice of the case decision must also inform the person 
that the purpose of a fair hearing is to determine whether there is a preponderance of evidence 
to support a finding that the person abused or neglected a child.  If the subject of the report 
fails to notify DSS of his intent to appeal, then he  waives the right to appeal and the case 
decision becomes final. 
 
Although, an individual who is aggrieved by the agency’s case determination may request a fair 
hearing within thirty (30) days of being notified of the case determination, a fair hearing is only 
available to individuals who are named as subjects of the report and only in cases that are not 
being brought before the family court for disposition.     
 
Within fourteen (14) days of receiving notice of intent to appeal, an appropriate official of the 
department who has been designated by the director conducts an interim review of the case.  
The purpose of the interim review is to review the evidence upon which the case determination 
was based.  If at the conclusion of the interim review, DSS concludes that the case 
determination is not  
supported by a preponderance of evidence, DSS must ensure that its records reflect that the case  
is unfounded. If the person’s name was placed in the Central Registry, then the name must be 
removed.  
 
The state director shall appoint a hearing officer to conduct appeals made pursuant to S.C. Code 
Ann. § 63-7-1410 - 1440. The regulations reference a committee making the final decision; 
however, the statute references a hearing officer. The hearing officer prepares recommended 
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findings of fact and conclusions of law for the state director or her designee who then makes a 
final decision. If a fair hearing results in a determination that the allegations are not supported 
by a preponderance of evidence, the department’s records must so reflect this ruling.   
If a fair hearing results in a determination that the allegations are supported by a preponderance 
of evidence, the subject of the report may seek judicial review of the decision in the family 
court of the jurisdiction in which the case originated.  The party initiates judicial review by 
filing a petition in family court within thirty (30) days after receiving the final agency decision.  
The petition for judicial review must be served upon DSS.   
 
The family court conducts a judicial review in accordance with the standards of review set forth 
in S.C. Code Ann. § 1-23-380.  Judicial review is confined to the record created at the fair 
hearing.  The court may enter judgment upon the pleadings and a certified transcript of the 
record.  The record must include all evidence upon which the appeal is based.  The family 
court must not substitute its judgment for that of the agency regarding the weight of the 
evidence as to questions of fact.  If the appellant alleges irregularities in the agency’s 
procedures and those irregularities are not contained in the record, but are established by 
sufficient proof, the court may remand to the agency as the court deems appropriate.   
 
Generally, the court may affirm the agency’s decision, and this determination must contain a 
finding that a preponderance of the evidence supports the determination that the subject abused 
or neglected the child.  In the alternative, the court may reverse the agency’s decision and must 
also find that a  
preponderance of the evidence does not a support a determination that the subject abused or 
neglected the child.  The court may remand the case for further proceedings.  The court may 
also reverse or modify the agency decision if substantial rights of the appellant have been 
prejudiced because the administrative findings, inferences, conclusion, or decisions are: 
 

1. in violation of constitutional or statutory provisions; 
2. in excess of the statutory authority of the agency; 
3. made upon unlawful procedure; 
4. affected by other error of law; 
5. clearly erroneous in view of the reliable, probative, and substantial evidence 

on the whole                record; or  
6. arbitrary or capricious or characterized by abuse of discretion or clearly        

                                 unwarranted exercise of discretion. 
 
The appellant is not entitled to a trial de novo in family court.                         
    

                                       
Adoptions 
SCDSS Fair Hearing Reg 114-150; S.C. Code Ann. §63-9-10 et seq. 
 



 
 9 

If DSS denies or terminates its approval of a person’s application to adopt a child, that person 
may request a fair hearing.  A person may not appeal DSS’ decision to withhold its consent or 
to refuse  
approval of the person to adopt a specific child.  However, a nonresident of this State who has 
been approved for adoption of a child by another state authorized to approve such placements 
pursuant to the Interstate Compact on Placement of Children and who believes that DSS has 
wrongfully delayed or denied placement of the child is entitled to a fair hearing. 
 
In addition, a party may appeal certain adverse decisions related to adoption subsidies.  If DSS 
denies a request for adoption subsidies, does not notify adoptive parents of the availability of 
adoption subsidies for a child with special needs, or if the adoptive parents believe DSS 
erroneously deemed a child ineligible for adoption subsidies, the adoptive parents may request a 
fair hearing.  If the parties agree to a resolution of any of these issues, the parties may enter 
into an agreement.  A hearing committee will then review the agreement to ensure that it does 
not run afoul of existing laws.  The committee will also determine the amount and effective 
date of the subsidy. For those parties who want a fair hearing, they must make a written request 
for a fair hearing to the OAH within thirty (30) days of receiving the adverse decision.  The 
OAH will schedule a hearing no sooner than thirty (30) days after receiving the request and no 
later than ninety (90) days.  The hearing will be conducted by a three (3) member hearing 
committee consisting of a hearing officer and two (2) members appointed by the State Director 
or his or her designee. A final decision will be issued within thirty (30) days of the hearing date. 
 
 
Childcare Facilities 
SCDSS Fair Hearing Reg. 114-160; S.C. Code Ann. § 63-13-20 - 860; Childcare Regs. 
114-500 et seq.   
 
DSS may deny an application for childcare facility licensure or registration, decide not to renew 
an application for licensure or registration, or may revoke a license or registration to operate a 
childcare facility.   The applicant, licensee, or registrant may request a fair hearing of any of 
these adverse decisions.   
 
The agency must inform the applicant of the denial of an application to operate a childcare 
facility by sending written notice via certified or registered mail.  The notice must inform the 
applicant of  
the reasons for the decision and shall also inform the applicant of the right to make a written 
request for a fair hearing within thirty (30) days of receiving notice of the denial.   
 
DSS must also send written notice to a licensee or registrant whose renewal application will be 
denied and send written notice to a licensee or registrant  whose license will be revoked.  
Notice of these decisions must also be sent to the licensee or registrant via certified or registered 
mail.  These notices must provide the reasons for denial or revocation and must inform the 
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licensee or registrant of the right to request a fair hearing within thirty (30) days of receipt of 
the notice. 
 
Requests for fair hearings regarding childcare licensure are to be made to the OAH within thirty 
(30) days of receipt of a final decision.  The State Director or designee makes all final 
decisions  
 
regarding childcare appeals.  The final decision must be in writing and must be mailed to the 
parties via certified or registered mail. The Administrative Law Court reviews final decisions of 
the Director. 
 
Group Homes and Child Placing Agencies 
SCDSS Fair Hearing Reg. 114-590(F)(4); Licensing Regs 114-590; S.C. Code Ann.§ 
63-11-50; 
 
SCDSS may refuse to issue a license to a group home or child placing agency (CPA) 
for failure to comply with the requirements of licensing and for failure to maintain the 
proper standards of care and service to children. The agency may also revoke or 
refuse to renew an existing license of a  facility. The agency must give written notice to 
an applicant or facility by written certified mail or by hand delivery to a facility 
representative. A facility whose application has been denied or revoked, may request a 
hearing within thirty (30) days of receipt of the notification of the decision. A request for 
an appeal must be sent to the OAH. At the fair hearing, DSS shall be given an 
opportunity to present testimony and confront witnesses. An appeal of the final agency 
decision and order may be made to the Administrative Law Court pursuant to the 
Administrative Procedures Act.       
Eligibility Hearings 
SCDSS Fair Hearing Reg. 114-180  
 
Appeals taken from decisions related to Family Independence and Food Stamp Programs, 
Administrative Disqualification Hearings and Electronic Benefit Transfers are conducted by use 
of the telephone with the client and the caseworker. However, the hearing may be in-person if 
the client requests a face-to-face hearing and the hearing office determines it necessary to have 
a face-to-face hearing. DSS attorneys do not represent the agency at these hearings nor do they 
participate in the phone conferences. The agency is represented by a caseworker, typically the 
one involved in the matter.   
 
Family Independence and Food Stamps 
SCDSS Fair Hearing Reg 114-180(C); Program Regs 114-1100, 1300 
 
Requests for a fair hearing must be filed with the caseworker or the OAH within sixty (60) days  
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of receipt of an adverse decision related to the Family Independence program. Requests for a 
fair  hearing related to the Food Stamp program must be filed with the caseworker or the OAH 
within  ninety (90) days of receipt of the adverse decision.  The fair hearing will be decided by 
a three-member committee composed of a hearing officer and two (2) members who have 
knowledge of 
these programs by majority vote.  A client is not entitled to a fair hearing regarding a reduction 
in benefits if state or federal laws mandate the reduction for all recipients.  During an appeal 
the  
petitioner may request a continuation of benefits provided that the petitioner requests a fair 
hearing within ten (10) days of receiving notice of an adverse action.  A petitioner is entitled to 
continue to receive food stamps pending an appeal if the petitioner requests a fair hearing 
within ten (10) days of receiving notice of an adverse decision or if the case would be open if 
the adverse action had not been initiated.  Cases that closed because the certification ended are 
not eligible for continued benefits. If a final decision is not in the petitioner’s favor, continued 
benefits under the Food Stamp and Family Independence programs are subject to recoupment 
without additional appeal rights.  A final decision regarding eligibility shall be rendered and 
mailed to the parties within sixty (60) days of the date the appeal was filed. 
 
Administrative Disqualification Hearings (ADH) and Electronic Benefits Transfer 
(EBT) 
SCDSS Fair Hearing Reg 114-180(D); EBT Regs 114-2710 
 
The purpose of the administrative disqualification hearing is to determine whether a client 
fraudulently received benefits and if so, to disqualify the client. A hearing may be requested by 
either the client, the caseworker, or other authorized DSS representative when the client refuses 
to discuss the issue or will not sign the Administrative Consent Agreement, accepting DSS’ 
determination that disqualification is appropriate and agreeing to reimburse any over issuance 
of benefits.  The request for a hearing must be made orally or in writing to the caseworker or to 
the OAH within thirty (30) days of learning of the adverse action.  The request must contain 
the name of the party requesting the hearing; information sufficient to identify the decision 
being contested; and the relief requested.  The client need not be present for the hearing and the 
hearing officer will be the sole decision maker. 
 
Food Services 
 
Summer Food Service Program 
SCDSS Fair Hearing Reg 114-190(A) 
 
An applicant or participant in the Summer Food Service Program may appeal: 
               · the denial of an application for participation; 
               · the denial of a sponsor’s request for an advance payment 
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               · the denial of a sponsor’s claim for reimbursement (except for late 
submissions); 

               · DSS’s refusal to forward to the United States Department of Agriculture 
an exception request by the sponsor for payment of a late claim or a 
request for an upward adjustment to a claim; 

               · a claim against a sponsor for remittance of a payment; 
               · termination of a sponsor or a site; 
               · denial of a sponsor’s application for a site; 
               · denial of a food service management company’s application for 

registration; or 
               · the revocation of a food service management company’s registration    
DSS must inform the sponsor or food service management company of the reasons for the 
adverse action.  Notification of an adverse decision must be in writing.  The notice must be 
sent to the sponsor or food service management company via certified mail and shall inform of 
the right to request a fair hearing within fourteen (14) days of receipt of the adverse action. DSS 
must give the petitioner an opportunity to refute the charges contained in notification of adverse 
action. The petitioner may refute these charges in person or by filing written documentation 
with the hearing officer.  The petitioner must forward any written documentation to the hearing 
officer within seven (7) days of the request for review.  This documentation must identify the 
issue being appealed and must include a copy of the notification of adverse action issued by 
DSS. 
 
The petitioner is entitled to a hearing in addition to or in lieu of the review of written 
documentation only upon specific request in the petitioner’s written request for review. A 
three-member committee consisting of a hearing officer and two (2) members appointed by the 
State Director of DSS or her designee preside over the hearing.  The parties will receive at least 
five (5) days written notice of the date, time, and place of a hearing and notice must be served 
by certified mail. A hearing must be scheduled within fourteen (14) days of the date of receipt 
of the request for a hearing.  However, the hearing must not precede review of any written 
documentation refuting the accusations that the petitioner submits to the hearing officer.  Prior 
to the hearing, the petitioner has the right to review any information the agency relied upon in 
making its determination. 
 
The hearing committee must render a decision within five (5) working days after the hearing or 
within five (5) working days of receipt of written documentation if no hearing is held. The 
committee’s decision will be based upon a full review of the administrative record.  The 
committee will inform the petitioner of its decision and the basis, and the decision will be sent 
to the petitioner via certified mail. 
 
The agency’s decision remains in effect during the review process.  However, participating 
sponsors  and sites may continue to operate programs during a review of a termination, and if 
the review results in overturning the agency’s decision, reimbursement shall be paid for  meals 
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the petitioner served during the review process.  However, such continued program operation 
shall not be allowed if the agency’s action is based upon imminent danger to the health or safety 
of children. 

 
Child and Adult Food Service Program 
SCDSS Fair Hearing Regs. 114-190(B) 
 
An institution or sponsoring organization participating in the Child and Adult Food Service 
Program may appeal the following adverse decisions: 
 

· the denial of the institution’s application for participation; 
· the denial of an application submitted by a sponsoring organization on behalf of a facility; 
· the termination of the participation of an institution or facility; 
· the suspension of an institution’s agreement; 
· the denial of an institution’s application for start-up payments; 
· the denial of an advance payment; 
· the denial of all or part of the claim for reimbursement, except for a late submission; 
· the denial by the Department to forward to Food and Consumer Service an exception 

request by the institution or sponsoring organization for payment of a late claim or a 
request for an upward adjustment to a claim;  

· a demand for the remittance of an overpayment. 
 
DSS must inform the institution of an adverse decision in writing and this notification must contain 

an explanation for the basis for the decision.  Notice of the adverse decision must be sent to the 
institution via certified mail.  This notice must also explain that the institution has the right to 
appeal the agency decision within fifteen (15) days of receipt of a notice of adverse decision.  
DSS must acknowledge receiving the petitioner’s request for a review within ten (10) days of 
receiving  

the petitioner’s request.  The petitioner may refute the claims made in the notice of adverse action  
in person or in writing. If the petitioner decides to refute the claims by providing written  
documentation to the hearing officer, the hearing officer must receive this written documentation 
within thirty (30) days after the petitioner is notified of the adverse decision.  A fair hearing will 
be held in addition to or in lieu of the review of the petitioner’s written documentation only if the 
petitioner specifically requests a fair hearing.  If a fair hearing is held, the parties will receive at 
least ten (10) days notice of the date, time, and place of the hearing and such notice will be 
served via certified mail.  The petitioner has the right to review all information that forms the 
basis for adverse action prior to any review. 

 
Within one-hundred twenty (120) days of the agency receiving the request for review, the parties 

will be informed of the review official’s decision.  The agency’s action remains in effect during 
the review process.  However, participating institutions and facilities may continue to operate 
under the program during a review of termination, unless the agency’s action is based upon 
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imminent danger to the health or safety of participants.  DSS must specify in its notice of 
adverse decision when an institution or facility has been terminated because the institution or 
facility has endangered the  

health or safety of participants.  Institutions electing to continue operating during an appeal are not 
entitled to reimbursement for any meals served during the period of the appeal if the 
Department’s action is upheld. 

 
                                              
ADMINISTRATIVE LAW COURT REVIEW 
S.C. Code Ann. § 1-23-380; Rules of Procedure for the ALC, Rules 33-41 
 
When a party is adversely aggrieved by a  final agency decision and has exhausted all 

administrative remedies within an agency in a foster care case, childcare licensure case,  group 
home licensure case, or benefits eligibility case, the party may appeal the decision to the 
Administrative Law Court (ALC). Appeals from the ALC are to be made to the Court of 
Appeals, unless otherwise provided.  

 
 
 
Filing 
 
The notice of appeal from the final agency decision must be filed with the ALC and a copy must be 

served on the agency within thirty (30) days of receipt of the final agency decision.  The notice 
of appeal must be filed along with the required filing fee.  

 
The notice of appeal must contain the following information: 
 

1. the name, address and telephone number of the party requesting the appeal, and the name, 
                address and telephone number of the attorney or other authorized representative, if 

any,                  representing that party; 
2. a general statement of the grounds for appeal.  The grounds for appeal may be amended,      
supplemented or modified in the statement of issues in the brief required by ALC  

                Rule 37(B)(1); 
3. a copy of the final decision which is the subject of the appeal and the date received; 
4. a copy of the request for a transcript. 

 
Automatic Stay 
 
Generally, the filing of a notice of appeal stays the final decision of the agency unless the effect of 

the filing of an appeal is otherwise established by statute; or the ALC has entered an order 
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regarding the effect of the proceedings in the agency.  If the effect of the appeal is in question, 
any party may  

petition the ALC for an order which establishes the effect of the appeal on the agency decision. 
 

Ordering and Filing the Transcript 
 
The party filing the notice of appeal is responsible for ordering the transcript and must file a copy of 

the request for a transcript with the notice of appeal.  Unless otherwise agreed by all parties in 
writing, the appellant must order the entire transcript.  The ALC may also order the agency to 
prepare the transcript. 

 
Within thirty (30) days of receipt of the notice of assignment to an Administrative Law Court judge 

and the transcript, the agency must file the Record with the ALC and serve one (1) copy on each 
party, unless the time for filing the Record is extended by the ALC. 

 
Briefs 
 
The appellant must file an original and two (2) copies of its brief within fifteen (15) days after 

receiving the Record on Appeal.  Within fifteen (15) days thereafter, the respondent must file an 
original and two (2) copies of the responsive brief.  A reply brief and two (2)  copies may be 
filed within ten (10) days thereafter.  The principal brief shall not exceed thirty (30) pages and 
the reply brief shall not exceed ten (10) pages. 

Each brief must contain the following: 
 
        1. A statement of each of the issues presented for review. The statement must be concise and 

direct as to each issue and may be stated in question form.  Broad general statements may 
be disregarded by the Court. Ordinarily, no point will be considered that is not set forth in 
the statement of issues on appeal. 

        2. A statement of the case which contains a concise history of the proceedings.  The 
statement  shall not contain contested matters and shall contain, as a minimum, the 
following information: the date of the commencement of the action; the nature of the 
action appealed from; the date of the service of the notice of appeal; the date of and 
description of any orders or proceedings in the agency affected by the appeal. Any matters 
stated or alleged in appellant’s statement shall be binding on the appellant. 

       3.  The brief shall be divided into as many parts as there are issues to be argued, and each part 
shall bear an appropriate caption, followed by a discussion and citation of authority.  A 
party may also include a separate statement of facts relevant to the issues presented for 
review, with reference to the record on appeal, which may include contested matters and 
summarize the party’s contentions.   

       4. A short conclusion stating the precise relief requested. 
       5. A certificate showing the service of the brief on all parties of record.  
                                                 
A copy of the brief and any appendix must be served on the opposing party. 
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Dismissal of an Appeal 
 
Upon motion of any party, or on its own motion, the ALC may dismiss an appeal for failure to 

comply with any of the procedural rules, including failure to comply with any time limits 
prescribed by the rules. 

                                                
Standard of Review 
S.C. Code Ann.§ 1-23-380(A)(4) and (5) 
 
The review of the case before the ALC is limited to the record on appeal. A party can make a timely 

application to the ALC for leave to present additional evidence. The court may allow the evidence 
to be presented to the agency upon a  showing, to the court’s satisfaction, that the additional 
evidence is material and that there were good reasons for failure to present it in the hearing before 
the agency. 

The ALC may not substitute its judgment for that of the agency as to the weight of the evidence on 
questions of fact. The ALC can affirm the agency decision or remand it to the agency for further 
findings. The ALC may reverse or modify the agency decision if substantial rights of the 
appellant have been prejudiced because  the administrative findings, inferences, conclusions or 
decisions are: 

  
         a) in violation of constitutional or statutory provisions 
         b) in excess of the statutory authority of the agency 
         c) made upon unlawful procedure 
         d) affected by other error of law 
         e) clearly erroneous in view of the reliable, probative and substantial evidence on the whole  

              record; or 
         f) arbitrary or capricious or characterized by an abuse of discretion or clearly unwarranted   

               exercise of discretion.   
 
Oral Argument 
 
If the ALC requires oral argument, the parties shall be provided at least twenty (20) days notice.  The 

oral argument must follow the procedure for oral argument set for in Rule 218, SCACR. 
 
Review of ALC Decision 
S.C. Code Ann. § 1-23-390; §1-23-610 
 
A party aggrieved by a final order of the ALC may obtain a review in the manner provided by the SC 

Appellate Court Rules and S.C. Code Ann. § 1-23-610.    
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