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REPORT SUMMARY 

In December 1978 the Legislative Audit Council was requested by 

members of the General Assembly to conduct an investigation of the 

South Carolina Dairy Commission. The purpose of the request was to 

evaluate the efficiency and effectiveness of all aspects of the operation 

of the Dairy Commission, the regulation of the dairy industry and the 

Commission's relationship both to the dairy industry and to the public. 

In conducting the investigation, the Council staff reviewed laws 

and regulations applicable to the Dairy Commission and reviewed the 

Commission's policies, procedures, administration, management and its 

regulatory activities. State, regional and national data were collected 

and analyzed in order to develop and compare performance measures for 

the Dairy Commission and the South Carolina dairy industry. Regulatory 

mechanisms and procedures for the dairy industry in other states were 

also examined. 

Each segment of the South Carolina dairy industry (dairy farmers, 

distributors, and retailers) was surveyed regarding key issues in the 

regulation of the milk business based on a scientific random sample. 

The records of the South Carolina Dairy Commission relating to industry 

inspections, investigations of complaints, audits of industry records I 

regulatory decisions and price-setting decisions covering the period 

1955-1979 also were reviewed. 

The Audit Council's review revealed major problems in the regulation 

of the dairy industry I the willingness of the Commission and its executive 

staff to implement the law and to adequately protect the consumer's 

interest as well as the dairy farmer. The South Carolina Dairy Commission 



has not been accountable to the General Assembly and the consumers of 

the State. The result has been over-regulation of the industry which 

has cost the milk buying consumer millions of dollars in higher prices. 

The primary statutory objective of the Dairy Commission is to 

ensure that there is a constant and adequate supply of milk and to 

prevent the economic destruction of the State's dairy farmers. Based 

on the Audit Council's review of the South Carolina Dairy Commission, 

the milk industry regulation in other states I and regulation by the 

Federal Government, it is clear that continued State-level regulation of 

the dairy industry is in the best interests of both the South Carolina 

public and the dairy industry. However I the State Dairy Commission 

has not been managed in a way that recognizes and serves the best 

interests of the public and the industry nor has the Commission carried 

out the intent of the General Assembly efficiently, effectively and 

completely. 

The findings enumerated in this report lead the Council to question 

the ability of the Dairy Commission and its executive staff to properly 

regulate the industry to both protect the dairy farmer and the consumer. 

The Legislative Audit Council can only conclude that major changes 

need to be made in the Dairy Commission's authority, make-up and 

executive staff. 

The Council found many problems within the Commission's manage

ment and regulation of the dairy industry. These are summarized in 

the following pages . 
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REGULATION AND PRICE CONTROL FINDINGS 

Abuse of Regulatory Authority (p. 38) 

The South Carolina Dairy Commission has abused its regulatory 

authority by continuously setting resale (wholesale and/or retail) prices 

over a 13-year period. This practice was temporarily halted in March 

1979 when the South Carolina Circuit Court issued a temporary injunction 

against enforcement of the Commission's latest wholesale price increase. 

Section 39-33-1030 of the 1976 South Carolina Code of Laws allows the 

Dairy Commission to set minimum prices when such action "is necessary 

to prevent unfair competition and disruptive trade practices ... " The 

Commission I however I used this power routinely over a 13-year period 

to set wholesale and/or retail prices without adequate evidence to show 

that market conditions warranted this action. 

The setting of resale milk prices by government should be an 

alternative of last resort and used only in emergency situations when 

the competitive market forces fail to operate. The Dairy Commission's 

action of routinely setting resale prices has resulted in the over-regulation 

of the dairy industry I the prevention of free competition I and higher 

prices for the consumers. 

Failure to Comply with State Law in the Fixing of Minimum Prices (p. 40) 

The South Carolina Dairy Commission's process for setting the 

minimum producer and wholesale prices has not been in accordance with 

State law (Section 39-33-410 of the 1976 Code of Laws). The Council 

examined each of the twelve price increases authorized by the Dairy 

Commission from June 1 I 1970 to October 1 I 1978 and found three types 

of violations. 
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(1) The Commssion held public hearings for only six of the twelve 

price increases it gave to milk producers and processors. The 

failure to hold public hearings not only violates State law [Section 

39-33-410(1)] but reduces the Dairy Commission's accountability to 

the public because price increases have been made without regard 

to public input from producers, distributors, retailers, and consumers. 

(2) The Dairy Commission failed to take into consideration on all twelve 

price increases the average of all ordinary and necessary costs 

and expenses incurred by a representative number of producers 

prior to increasing producer prices as required by State law 

[Section 39-33-410( 4)(a)]. Not only is this a disregard of the 

law I it also places the Commission in the position of not knowing 

whether milk price changes are in fact warranted on the basis of 

actual production costs. 

(3) The Dairy Commission did not take into consideration in any of the 

twelve price increases the average of all ordinary and necessary 

expenses incurred by a representative number of distributors prior 

to increasing the wholesale price as required by law [Section 

39-33-410(4)(b)]. The Commission consistently has increased the 

wholesale price of milk each time it increases the producer price 

without economic justification. This is done merely to maintain the 

same historical division between the farmer's share and the distribu

tor's share of the consumer's dollar. Such an approach not only 

violates the law I but the Commission has no accurate means of 

determining whether price changes it has authorized actually 
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accomplish the objective of a change 1 that is 1 to compensate the 

distributors for their higher operating costs. 

Failure to Ensure Proper Operation of Economic Formula (p. 47) 

The Dairy Commission has no systematic method for ensuring that 

the producer prices set by its economic formula are appropriate and 

properly reflect the costs to the dairymen. From 1975 to January 1979 I 

the Commission has relied entirely upon an economic formula to set 

prices. However I it has not undertaken action to determine whether or 

not the prices established by the formula are equitable and reflect 

accurately the needs of the producer in the context of the actual condi

tions of the industry and the marketplace. This places the Commission 

in the position of not knowing whether milk price changes are in fact 

warranted on the basis of actual production costs. Also I the Commission 

does not know whether or not price changes it has authorized actually 

accomplish one of the primary objectives of the price change I that is 1 

to compensate the producers for higher costs of operation. 

Resale Price Controls of Milk Have Encouraged Excessive Distribution 

Costs (p. 49) 

The use of resale price controls by the Dairy Commission has 

hindered efficient and economical distribution of milk from the producer 

to the consumer resulting in excessive cost to South Carolina consumers. 

The cost that the public pays to get the milk from the farm to the 

consumer is referred to as the marketing margin. The marketing margin 

is the difference between the retail price and the producer price of 

milk. From 1966 to 1978 South Carolina consumers paid an average of 
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3. 7¢ or 12.3% more per half gallon of milk than was paid nationally to 

get the milk from the farm to the consumer. This higher cost of getting 

the milk from the farmer to the consumer is attributed by several 

national studies to the existence of resale price controls. These price 

controls retard innovativeness and tend to prevent efficient methods of 

distributing the milk. This is the major reason why South Carolina has 

higher retail prices than most other states as is discussed in the next 

finding. 

Excessive Consumer Costs Due to Commission Price Setting (p. 55) 

The setting of wholesale and retail prices by the Dairy Commission 

has resulted in South Carolina consumers paying more for milk than 

consumers in most other states. From 1966 to 1978 the retail price paid 

in South Carolina for one half gallon of milk averaged 4. 8¢ (7. 2%) above 

the United States average. The 4. 8¢ increase over the national average 

is attributed to 3. 7¢ for the distribution of milk from the farm to the 

consumer while 1.1¢ is a result of producer prices. The Council per

formed a comprehensive comparative analysis for the period 1971 to 1978 

and found that these excess prices cost South Carolina consumers an 

estimated $38 million. 

Rebate System is Inequitable and Discriminates Among Retailers (p. 66) 

The rebate system authorized and developed by the Dairy Commission 

is inequitable resulting in the inefficient delivery of milk. This rebate 

system is based on a retailer's total purchase of fluid milk products 

from all distributors rather than based on the purchases made by a 

retailer from each distributor. This results in a rebate schedule that is 
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in violation of State law (Section 39-33-1020(b)(c) of 1976 Code of 

Laws) because it discriminates between retailers and lessens competition. 

Rebate System Subject to Abuse (p. 71) 

The Council could find no evidence that the Dairy Commission has 

ever audited the rebate system to ensure industry compliance with the 

rebate schedule. Since the Commission has never reviewed the rebate 

given to retailers by distributors, there is no deterrent that would 

discourage either a distributor from giving, or a retailer from asking 

for excessive rebates. Under the current system it is possible for 

retail stores that have their own processing plants and who also sell 

other distributors' milk, to extract higher than authorized rebates from 

these distributors and the Dairy Commission would have no means to 

detect such abuse. Also I since the rebate system as established is 

inequitable and discriminates among retailers, there is a good possibility 

that abuse is occurring. 

Individual Processor Pool Fails to Protect Producers (p. 75) 

The individual processor or handler pool fails to protect dairymen 

from harmful indirect effects of competition among processors. It also 

places the farmer in the position of being too dependent upon the 

processor. This is because in a processor pool the amount of milk a 

dairyman sells at Class I prices (the highest price possible) depends 

directly upon the amount of milk the processor sells at Class I prices. 

Thus 1 if one processor loses milk sales to another I whether the reason 

be due to lower prices I better sales promotion or other factors, the 

producers delivering milk to him also suffer. 
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The intent of the Commission's law is to protect the dairymen in 

order to insure an adequate supply of milk and not to keep processors 

in business. One way to protect the producer from harmful market 

effects caused by processor competition is the market-wide pool. The 

processors also can be protected through proper enforcement of Fair 

Trade Laws. 

Bonding Requirement Deters Public Challenge of Price-Setting Decisions 

(p. 77) 

The bonding provision of the Dairy Commission's legislation prevented 

any public challenges to the Commission's wholesale and retail price-setting 

decisions from 1968-1979. Section 39-33-1050 of the 1976 Code of Laws 

requires that anyone bringing an injunction against a Commission decision 

must automatically post a bond to protect "any milk producer suffering 

damages or injury by reason of the injunction." Until the Consumer 

Advocate Office's court challenge in March 1979, this provision effectively 

prevented any public challenge of the Commission's price setting decisions. 

It also deterred the Commission's price-setting authority from coming 

under the court's scrutiny as to its constitutionality and has helped to 

reduce the Commission's accountability to the public. 

Milk Carton Shelf-life Dates Misleading (p. 79) 

The shelf-life dates stamped on milk cartons denoting the milk's 

age are not uniform among processors in South Carolina. This results 

in misleading information being given to the consumer who uses these 

dates to determine the freshness of milk. Thus, a consumer would be 

lead to believe that different brands of milk stamped with the same date 

were processed on the same day when this may not be the case. 
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Unfair and Illegal Trade Practice Laws Need Revision (p. 81) 

The Audit Council reviewed the Dairy Commission's statutes dealing 

with unfair trade practices and found areas where revisions are needed. 

The Council found that some of the Commission's laws on illegal trade 

practices (1) restrict competition, (2) overlap and/or duplicate one 

another, and (3) one has been declared unconstitutional. 

MANAGEMENT FINDINGS 

Lack of Access to Dairy Commission Records 

The Council was initially delayed in conducting the audit due to 

not having access to Dairy Commission records. The Director denied 

Council auditors access to certain milk industry files which he felt 

according to law were confidential. In order for the audit to proceed 

the Director of the Legislative Audit Council was asked not to reveal or 

divulge various records and documents. The day after the Audit 

Council Director signed a document agreeing to this request, the Director 

of the Dairy Commission then stated that he did not want the Council to 

have access to other files that contained industry correspondence and 

complaints. After assuring the Dairy Commission Director of the Council's 

intentions and reminding him that the affidavit had been signed as 

requested, he granted access but instructed the auditors to check with 

him if the Council desired to review the files again in the future. In 

order for auditors not to be further impeded in performing the necessary 

audit tests, the Council on April 9, 1979 issued an order to the Director 

of the Dairy Commission under Section 1-20-40 of the South Carolina 

Code (1978 Supplement to the 1976 South Carolina Code of Laws) for 
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opening of records and their full access by members of the Legislative 

Audit Council. 

Incorrect Price Information Given to the South Carolina Farm Bureau 

Which was Transmitted to the General Assembly (p. 88) 

The Commission Director in a report prepared for the South 

Carolina Farm Bureau overstated the prevailing retail prices of milk in 

South Carolina's neighboring states of Georgia, North Carolina and 

Virginia. This information was transmitted to the General Assembly by 

the Farm Bureau. This report made the South Carolina retail price of 

$1.95 per gallon to appear relatively low in comparison to neighboring 

states thereby distorting the true picture of South Carolina's milk 

prices. The providing of this incorrect information was due to manage

ment inefficiency and reflects a disregard of the responsibility to pro

vide accurate information to the public and the General Assembly. 

Lack of Turnover in the Membership of the Commission (p. 93) 

There has been little turnover in the membership of the South 

Carolina Dairy Commission. From 1958-1977 there were five persons 

who were appointed four or more times to serve as Commission members. 

Four of these five served continuously together for 11 years. One of 

the members served as chairman of the Commission for 14 years. The 

present chairman of the Dairy Commission has served six terms for a 

total of 18 years as the appointee representing retail stores. 

One potential problem that must be guarded against from continuous 

service of Commission members for prolonged periods is a growing 

inability to distinguish between the public interest and the interest of 
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those subject to regulation. The frequent contacts with the industry 

they regulate over the years can result in Commission members treating 

the industry as a client whose interest comes first and forgetting their 

responsibility to the public. 

The Audit Council has concluded from its review that more rotation 

among the Commission members would (1) improve the level of confidence 

in the activities of the Commission from both the industry and the 

public, (2) reduce the possibility of "special" relationships developing 

between the industry and the Commission members, and (3) would 

increase the level of accountability and responsiveness of the executive 

management of the Commission to the policies of the Board and the 

needs of both the industry and the public. 

Dairy Commission does not Provide Consumer with Adequate Representa

tion (p. 96) 

The consumer members of the Commission have a poor attendance 

record compared to industry members because of delays in the appoint

ment of members and business obligations. In addition, the four con

sumer members represent the minority on the Commission compared to 

five industry representatives. A review of 21 meetings from February 

1977 to April 1979 revealed that all four consumers were present only 

seven times compared to 17 for the five industry members. 

Inadequate Handling and Response to Complaints (p. 100) 

The Commission has neither a systematic procedure for handling 

complaints nor does it have an accurate record of complaints received 
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and the actions taken as a result of complaints. During the period 

1975-79, the Council identified 43 complaints from distributors or retailers. 

There were six complaints alleging violations of laws or regulations 

deserving prompt investigative action, four of which were not investi

gated by the Commission. 

The Commission failed to even respond to the three consumer 

complaints made in 1979. The lack of appropriate response and action 

on complaints undermines public confidence in the ability of the Dairy 

Commission to carry out its intended mandate and allows violations to go 

undetected. 

Failure to Conduct Financial Audits and Investigations (p. 105) 

The Dairy Commission is not conducting the audit and investigative 

functions necessary for the protection of the dairy industry and the 

consumer. The Commission has never completed a financial audit or 

investigation of any licensed milk distributor although it has stated so 

in its annual reports to the General Assembly. This is another example 

of the Commission's attitude of indifference and negligence in performing 

its proper investigative and auditing role as a regulatory agency. 

Inaccurate Reporting of South Carolina's Milk Production and Utilization 

(p. 107) 

. The Dairy Commission has failed to include all of South Carolina's 

milk production and the receipt of all out-of-state milk in its Grade "A 11 

Dairy Industry Monthly Report. This report is used to monitor the 

condition of the dairy industry and for decision-making by members of 

the Commission. The inaccurate reporting is due to the Commission not 
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enforcing its laws and regulations requiring all distributors to file a 

monthly report on their milk sales, receipts and utilization. The Council 

found that two South Carolina distributors had not reported their milk 

receipts and sales since July 1978 and one out-of-state distributor had 

never reported the required information. Although these distributors 

constitute a small percentage of the total, the lack of action by the 

Commission demonstrates a disregard for the accurate record-keeping on 

the status of the milk industry and the equal enforcement of the State's 

laws and regulations. 

Overcharging and Failure to Collect Assessments for the Operation of the 

Commission (p . 109 and 111) 

The Dairy Commission overcharged the milk industry $15 ,255 for 

the operation of the Commission over the two-year period FY 76-77 and 

FY 77-78. Dairy producers and distributors are assessed the cost of 

operating the Commission and regulating the industry. The overcharging 

of producers and distributors is a result of poor budget analysis and 

preparation by the Commission staff. In addition, the Commission is 

not collecting the monthly assessment from two distributors as required 

by law. This represents a disregard for equity and the failure results 

in other distributors having to pay more than their fair share. 

Inspector Position not Needed (p. 113) 

The Commission continues to request and receive appropriations for 

a part-time inspector position although most of the functions of this job 

have been transferred to DHEC. This position can be eliminated and 

the remaining functions transferred to DHEC without any hardship to 
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DHEC. The Council estimates a savings of $8,700 in FY 80-81 by 

eliminating this position. 

No Procedures for Hiring Private Attorneys (p. 115) 

The Dairy Commission is paying for the services of a private 

attorney without knowing the terms of his service or the rate of his 

compensation. The Commission paid its attorney $13,542.57 in FY 78-79 

based on six separate lump sum bills submitted· to the Commission. 

Without procedures to define the term of service, rate of compensation 

and what services are allowed for billing, the Commission cannot control 

the payment for services and could be paying excessive prices or 

unnecessary costs. Although the State has no standardized hiring and 

fee procedures in employing private attorneys, Commission management 

has the responsibility to establish mechanisms and controls to ensure 

proper management oversight of public funds. 

Conclusion 

It is clear based on the Council's review of the Dairy Commission 

and the impact dairy industry regulation has on all South Carolinians 

that competent qualified individuals are needed to regulate this industry. 

The Council feels there are several possibilities the General Assembly 

might consider to bring about the needed changes. These alternatives 

include: (1) keep the Dairy Commission autonomous as a State Board 

while making necessary changes in the Commission's membership and 

executive staff; (2) move the Dairy Commission under an appropriate 

agency, such as the Department of Agriculture, for administrative and 
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operational control of the staff functions. This agency would be respon

sible for the Commission staff I audits, and the providing of information 

to aid the Dairy Commission members (who would remain autonomous) in 

their price setting and milk industry regulation (see Appendix A); (3) 

a regulatory umbrella agency could be created to provide administrative 

support to a number of regulatory boards including the Dairy Commission. 

This agency could have responsibility for administrative support including, 

licensing and examination processing I auditing, collection of fees and 

complaint handling. Such a consolidation would allow for cost savings 

to be realized in these areas. 

In addition to these alternatives, the following is a summary of 

specific recommendations. The Audit Council feels these recommendations 

will bring more accountability of the Commission to the General Assembly I 

more competition into the marketplace resulting in lower prices for 

consumers, while at the same time protecting the economic welfare of 

the State's dairy farmers. 

(1) THE SOUTH CAROLINA DAIRY COMMISSION 1S 

PRICE CONTROL AUTHORITY SHOULD BE 

RESTRICTED TO THE SETTING OF PRODUCER 

PRICES. THIS WILL ELIMINATE THE NEED 

FOR A REBATE SYSTEM, THEREFORE, THE 

REBATE SYSTEM SHOULD BE DISCONTINUED. 

(2) AUTHORITY SHOULD BE GIVEN TO THE 

COMMISSION TO SET RESALE PRICES ON AN 

EMERGENCY BASIS ONLY AFTER ALL OTHER 
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REGULATORY ALTERNATIVES HAVE FAILED. 

THE AUTHORITY SHOULD BE LIMITED TO A 

PERIOD OF 120 DAYS AND THE COMMISSION 

SHOULD HOLD A PUBLIC HEARING PRIOR TO 

EXERCISING SUCH POWERS. THE COMMISSION 

SHOULD PERIODICALLY REVIEW ANY OUT

STANDING PRICES WHICH IT ESTABLISHED 

UNDER EMERGENCY CONDITIONS AND SHOULD 

BE AUTHORIZED TO EXTEND SUCH PRICES 

FOR A PERIOD NOT EXCEEDING NINETY 

DAYS, ONLY AFTER A PUBLIC HEARING. 

(3) SECTION 39-33-1050 OF THE SOUTH CAROLINA 

1976 CODE OF LAWS REQUIRING THE FILING 

OF BOND TO OBTAIN AN INJUNCTION AGAINST 

THE ENFORCEMENT OF THE DAIRY COMMISSION'S 

LAWS AND REGULATIONS SHOULD BE REPEALED 

BY THE GENERAL ASSEMBLY. PROTECTION 

CAN BE GIVEN TO THE DAIRYMEN FROM 

UNREASONABLE AND UNNECESSARY LEGAL 

CHALLENGES AT THE COURT'S DISCRETION 

BY SECTION 15-55-60 OF THE 1976 CODE OF 

LAWS. 

( 4) SECTION 39-33-230 OF THE 1976 SOUTH 

CAROLINA CODE OF LAWS (AS AMENDED) 

SHOULD BE AMENDED SO AS (a) TO LIMIT 
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THE TERMS OF MEMBERS ON THE DAIRY 

COMMISSION TO SERVE FOR NO MORE THAN 

TWO SUCCESSIVE TERMS OF THREE YEARS 

EACH, (b) TO PROVIDE THAT THE CHAIRMAN

SHIP OF THE COMMISSION BE ROT A TED 

AMONG ITS MEMBERS, (c) TO PROVIDE FOR 

NOT LESS THAN AN EQUAL NUMBER OF 

CONSUMER MEMBERS AND ONE CONSUMER 

MEMBER SHOULD BE AN ECONOMIST, AND 

(d) THAT ANY QUORUM MUST BE CONSTI

TUTED OF AT LEAST HALF CONSUMER 

MEMBERS. 

(5) THE DAIRY COMMISSION SHOULD BEGIN 

USING THE COSTS OF PRODUCTION TO A 

REPRESENTATIVE NUMBER OF PRODUCERS 

AND CONTINUE TO UTILIZE AN ECONOMIC 

FORMULA IN SETTING PRODUCER PRICES. 

THE FORMULA SHOULD INCLUDE PRODUCER 

COSTS, ECONOMIC AND MARKET ALIGNMENT 

FACTORS. 

CLEMSON UNIVERSITY SHOULD BE ASSIGNED 

THE RESPONSIBILITY TO ANNUALLY DETERMINE 

THE ACTUAL COST OF MILK PRODUCTION TO 

A REPRESENTATIVE NUMBER OF SOUTH 

CAROLINA DAIRYMEN. 
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(6) THE DAIRY COMMISSION SHOULD HOLD 

PUBLIC HEARINGS PRIOR TO PRODUCER 

PRICE CHANGES AS REQUIRED BY LAW. 

(7) THE DAIRY COMMISSION'S LAW SHOULD BE 

AMENDED IN ORDER TO CLEARLY AUTHORIZE 

THE ESTABLISHMENT OF A MARKET-WIDE 

POOL. THE IMPLEMENTATION OF A MARKET

WIDE POOL SHOULD BE AT THE OPTION OF 

THE COMMISSION. 

THE DAIRY COMMISSION SHOULD HOLD 

HEARINGS AND CONDUCT A STUDY TO 

DETERMINE THE FEASIBILITY OF DEVELOPING 

AND IMPLEMENTING A MARKETWIDE POOL TO 

PROTECT PRODUCERS FROM HARMFUL INDI

RECT EFFECTS OF COMPETITION. 

(8) THE DAIRY COMMISSION'S STATUTES CON

CERNING UNFAIR TRADE PRACTICES 

INVOLVING THE DISTRIBUTION AND MAR

KETING OF MILK AND MILK PRODUCTS 

SHOULD BE AMENDED TO APPLY ONLY TO 

THOSE PRACTICES THAT RESULT IN AN 

EFFORT TO ELIMINATE COMPETITION AND 

CREATE A MONOPOLY. 
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(9) LEGISLATION SHOULD BE ENACTED TO 

REQUIRE THE UNIFORM REGULATION OF THE 

SHELF-LIFE OF' MILK AND MILK PRODUCTS IN 

THE STATE. THE DEPARTMENT OF HEALTH 

AND ENVIRONMENTAL CONTROL SHOULD 

HOLD HEARINGS, CONDUCT SCIENTIFIC 

SHELF-LIFE STUDIES, AND PRESCRIBE BY 

REGULATION THE MAXIMUM SHELF-LIFE 

PERIOD DURING WHICH SUCH PRODUCTS MAY 

BE OFFERED FOR SALE. 

(10) THE DAIRY COMMISSION SHOULD CONTACT 

THEIR COUNTERPARTS IN OTHER STATES 

WHEN OBTAINING INFORMATION ON STATES 

PERTINENT TO THE MILK INDUSTRY IN 

ORDER TO ENSURE THAT THE MOST ACCURATE 

AND RELIABLE INFORMATION AVAILABLE IS 

PROVIDED TO THE PUBLIC. 

(11) THE DAIRY COMMISSION SHOULD ENFORCE 

ITS REGULATIONS REQUIRING EACH MILK 

DISTRIBUTOR TO SUBMIT A MONTHLY 

ACTIVITY REPORT. 

(12) THE DAIRY COMMISSION'S INSPECTION 

RESPONSIBILITIES SHOULD BE TRANSFERRED 

TO THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL CONTROL. 
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(13) THE DAIRY COMMISSION SHOULD BEGIN 

FINANCIAL AUDITS AND/OR INVESTIGATIONS 

AS NEEDED OF MILK DISTRIBUTORS. THESE 

AUDITS, REPORTS AND WORKPAPERS SHOULD 

BE PERFORMED ACCORDING TO GENERALLY 

ACCEPTED AUDITING PROCEDURES. 

(14) THE DAIRY COMMISSION SHOULD ENSURE 

THAT ALL COMPLAINTS ARE INVESTIGATED 

ANSWERED, AND APPROPRIATE ACTION 

TAKEN. 

(15) THE DAIRY COMMISSION SHOULD ENSURE 

THAT ALL DISTRIBUTORS PAY THE MONTHLY 

ASSESSMENT FEE AND SHOULD TAKE IMMEDIATE 

ACTION TO COLLECT DELINQUENT ASSESS

MENT FEES. 

(16) THE DAIRY COMMISSION SHOULD ANALYZE 

CAREFULLY THEIR BUDGET REQUIREMENTS 

AND REQUEST ONLY THE MINIMUM APPRO

PRIATION OF STATE FUNDS NECESSARY FOR 

OPERATION. 

(17) THE STATE SHOULD ESTABLISH PROCEDURES 

FOR STATE AGENCIES TO HIRE PRIVATE 

ATTORNEYS. THESE PROCEDURES SHOULD 
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STIPULATE WHAT SERVICES ARE TO BE 

PERFORMED, THE DURATION OF THE APPOINT

MENT WITH APPROVAL FOR RENEWAL REQUIRED 

ONCE A YEAR, THE RATE OF COMPENSATION, 

AND WHAT SERVICES ARE ACCEPT ABLE FOR 

PAYMENT. 
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CHAPTER I 

INTRODUCTION, BACKGROUND AND HISTORY 

Introduction 

The Legislative Audit Council's report on the Dairy Commission and 

the regulation of the dairy industry consists of four chapters and 

appendices. This chapter contains a historical review of milk price 

controls in South Carolina, other states, and under the Federal Govern

ment as well as background on the Commission's operation. Chapter II 

contains the Council's findings and recommendations concerning the 

Commission's regulation and price control of the dairy industry. Manage

ment findings and recommendations are discussed in Chapter III. 

Finally, in Chapter IV, the Council examines and answers other pertinent 

issues that have been raised concerning the milk industry. 

History of Government Regulation 

Government intervention in the milk marketing processes has 

occurred since the Great Depression. Prior to that time, in the decade 

of the twenties, the milk industry enjoyed a generally favorable economic 

climate with virtually no government involvement in the market processes. 

The conditions changed during the 1930's with the Great Depression. 

Consumer purchasing power collapsed and the demand for milk and milk 

products, as well as other commodities, declined substantially, resulting 

in large surpluses and smaller markets. 

Unlike most other commodities, fluid milk is unique - it is highly 

perishable and consequently cannot be stored for any length of time. 

This factor, combined with a drastic decline in demand, created surpluses 
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State Control 

During the 1930's, the states were faced with various options to 

seek relief from the chaotic conditions in the milk industry. The milk 

industry in some areas of the nation sought Federal controls while in 

other instances it sought State controls over producer and resale prices. 

In many cases, the State laws were emergency and apparently temporary 

measures intended to overcome the chaotic conditions which existed. 

South Carolina did not experience a need for controls until the milk 

industry began to mature after World War II. 

The number of states with authority to control resale milk prices 

has decreased from 26 to 15 since the 1930's. In some states, such as 

South Carolina, state milk price controls are the only form of price 

controls while in other states there is a combination of Federal and 

State price controls. There are four general levels of price controls 

currently existing among the states. These general levels are summa

rized in the following Table and depicted on a state-by-state basis in 

Appendix B. 
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TABLE 1 

MILK PRICE CONTROLS AUTHORIZED IN THE 50 STATES 

July 1979 

States 
Level of Control Number Percent 

Producer 
Federal 31 62 
State 10 20 
Federal/State Combination 8 16 
None 1 2 

Total 50 100 

Wholesale 
State 15 30 
None 35 70 

Total 50 100 

Retail 
State 13 26 
None 37 74 

Total 50 100 

Prohibits Sales Below Cost 
State 24 48 
None 26 52 

Total 50 100 

The extent and level of controls over milk prices varies among the 

states. Some states have price controls at all levels while other states 

have price controls only at the producer level or resale level. Only 

one state has no price controls whatsoever - Alaska. As shown in the 

preceding illustration, only 15 states (including South Carolina) have 

milk price controls at the wholesale level and only 13 states (including 

South Carolina) have authorization to control the retail price of milk. 

However, there is a significant difference between what price controls 

are authorized and the extent to which price controls are actually 

implemented. The status of price control in the milk industry is further 
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illustrated by Appendix B. Analysis of Appendix B shows that 84% ( 42 

states) do not fix resale milk prices and only 16% (8 states) do. Only 

six states (12%) controlled wholesale prices as of July 1979. The State 

of Vermont discontinued setting wholesale and retail prices on August 27, 

1979. Vermont's Dairy Commission Director stated that there was no 

justification to continue price setting. Of the 42 states that do not fix 

resale milk prices, 17 states control resale prices only to the extent 

that they prohibit "sales below cost." 

The states fixing resale prices in the milk industry are clearly in 

the minority. On the other hand, the illustration discloses that 98 

percent of the states ( 49 states) have producer price regulation of some 

form. Considering this and that 80 percent of the nation's drinking 

milk is regulated under Federal producer controls, it becomes obvious 

that virtually all drinking milk is subject to either State or Federal 

producer price controls. These statistics lead to the conclusion that: 

(1) most jurisdictions accept the premise that milk prices need to be 

stabilized by government intervention at the farm level to assure an 

adequate supply of milk; and (2) price regulation at the resale level is 

not universally accepted as being necessary to assure an adequate 

supply of milk. 

South Carolina Dairy Commission - History and Authority 

South Carolina is one of the 13 states with the authority to control 

producer, wholesale and retail milk prices. The South Carolina Dairy 

Commission was created by Act 230 of 1953. Its original function was 

to audit the payments made to producers by processors to ensure 

correct payment. There were no powers granted to the Commission to 

fix prices. 
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In 1955, the Commission was given authority to permit the fixing 

of prices at all levels from the producer to the consumer under emer

gency conditions. The emergency authority for retail price fixing was 

not used until 1959 when a large food store in Greenville offered to sell 

milk at a price the Dairy Commission determined to be less than the 

cost to the retailer. After a hearing, an emergency was declared to 

exist in that area of the State and the store was ordered to abide by a 

price fixed by the Commission. However, the store did not abide by 

the Commission's order and the Dairy Commission sought to test its 

action in the courts. The Supreme Court of South Carolina ruled in 

1960 that the regulation of the retail price of milk was unconstitutional. 

In response to this, the Dairy Commission Act of 1961 was passed which 

granted the Commission the power to forbid sales of milk below cost. 

Cost for the retailer was defined as invoice cost plus 8 percent. Suits 

were filed to test the law and the Circuit Court upheld the constitution

ality of the Act. However, when appealed to the State Supreme Court 

the fixing of retail prices (cost plus 8 percent) again was ruled unconsti

tutional in 1964. 

The next year, the South Carolina Dairy Act of 1965 was passed 

which granted the Commission the power to designate controlled markets 

and to fix minimum producer and wholesale prices only. In addition, 

the Act prohibited any store from discriminating in price among competing 

brands of milk. In effect, this meant that if the invoice prices to the 

retailer were the same (wholesale prices were legally controlled), then 

the retail prices must be equal. However, under court test, the prece

dent of the 1964 State Supreme Court ruling was applied, and the Dairy 

Commission was enjoined from enforcing the retail price in 1965. 

--29-



In 1966 an Act was passed to provide the Dairy Commission with 

temporary emergency powers for the purpose of fixing the price of milk 

at all levels 1 including retail. The Act also required that bond be 

required of a plaintiff seeking an injunction enjoining the enforcement 

of the provisions of the Dairy Commission's statutes. The condition of 

the bond requires that the plaintiff shall pay any money that may 

become due or owing any milk producer suffering damages or injury by 

reason of the injunction. Once a·gain in 1967 the State Supreme Court 

held unconstitutional the provision of the 1965 law which attempted to 

regulate retail prices. However I this opinion did not affect the tempo

rary legislation embodied in the "Emergency Act of 1966. " In 1967 the 

Emergency Act was extended to 1968 and the major provisions of these 

acts were made permanent with the passage of the Dairy Industry 

Stabilization Act in 1968. 

In July 1966 the Dairy Commission began to set prices at all levels 

for the entire State (see Table 2). In February 1969 I the Commission 

began to administer a volume purchase rebate schedule. The setting of 

prices at all levels continued until February 1975 at which time the 

Commission suspended the fixing of retail prices . Their reasoning was 

that market stability could be maintained by setting wholesale prices 

and preventing sales of milk below cost. 

In December 1978 the Dairy Commission was confronted with opposi

tion to a price increase by the Office of the Consumer Advocate who 

contended that the Commission had not followed the proper legal procedure 

for setting prices such as holding a public hearing. 

The Dairy Commission rescinded the price increase. They later 

held a public hearing and subsequently raised the wholesale price by 
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six cents per half gallon to be effective February 19, 1979. The price 

hike was challenged on March 6, 1979 in a suit filed by the Consumer 

Advocate's office. It contended that the wholesale price increase was 

not supported by findings required by law and that it was unconsti

tutional because it had the effect of regulating retail prices. On 

March 19, 1979 the Circuit Court issued a temporary injunction against 

enforcement of the wholesale price increase until the constitutional and 

statutory questions relating to the setting of wholesale prices could be 

resolved. This also negated the enforcement of the rebate schedule. 

In an attempt to reestablish control, the Dairy Commission on 

May 24, 1979 ordered milk distributors to periodically file a list of their 

wholesale prices. A distributor filed suit complaining the price posting 

order was only an attempt by the Commission to set wholesale prices for 

milk and milk products. 

At the same time the Consumer Advocate received a ruling on its 

request from the Attorney General that the price posting order was 

subject to the requirements of the Administrative Procedures Act. As a 

result, the Dairy Commission withdrew its requirement in order to pur

sue its action under the Administrative Procedures Act, and the distribu

tor dropped his case against the Commission. 
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TABLE 2 

MINIMUM CLASS I MILK PRICES SET BY THE 

DAIRY COMMISSION BY DATE 

Producer Prices Resale Prices 
Per 100 lbs. Per Half Per Half Gallon 

Date 3.5%B.F. Gallon{a) Wholesale 

7/1/66 $6.15 26.4¢ .46¢ 

9/1/66 6.65 28.6 .51 

9/1/67 6.77 25.8 .52 

10/1/68 6.90 29.7 .53 

2/1/69 6.90 29.7 .56( c) 

6/1/70 7.40(d) 31.8 .60 

12/15/72 7.68 33.0 .62 

2/15/73 8.22 35.3 .65 

8/6/73 9.12 39.2 .69 

9/15/73 9.30 40.0 .72 

12/1/73 10.60 45.6 .81 

9/1/75 10.99 47.2 .84 

12/1/75 11.25 48.4 .86 

9/1/76 11.51 49.5 .88 

12/1/77 11.64 50.0 .89 

6/1/78 11.77 50.6 .90 

10/1/78 12.16 52.3 .93 

2/19/79 13.08 56.2 .99 

(a)Represents the producer price for 4.3 lbs. of milk. 
(b)Represents the store price. Home delivery was 2¢ more. 
(c)Rebate schedule went into effect. 

Retail(b) 

.51¢ 

.55 

.57 

.58 

.59( c) 

.63 

.65 

.68 

.72 

.75 

.84 

( d )The price per 100 lbs. was changed from a base of 4% butterfat 
content to 3. 5%. Prices prior to June 1970 have been converted to 
3. 5% B. F. by reducing the 4% price by 35¢. 
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The Commission's regulatory authority also extends into other 

areas of the milk industry. It is required to regulate the importation 

of milk to ensure compliance with South Carolina's minimum sanitary and 

quality standards on all Grade A milk brought into South Carolina from 

out-of-state sources. The Commission is mandated to supervise and 

regulate a statewide production incentive plan to encourage the even 

year-round production of milk I and a statewide uniform milk purchasing 

plan based upon sales and utilization of milk received by producers. 

The Commission further regulates the milk industry through laws 

which prohibit certain unfair trade practices. These laws specifically 

prohibit secret rebates, unearned discounts 1 free services, financial 

aid I free fixtures or equipment or any other thing of value, either 

directly or indirectly to any retailer. In essence I these practices if 

and when they occur 1 indirectly dilute the minimum prices established 

by the Commission for milk. Consequently, the Commission is interested 

in eliminating these practices where they are found to exist. 

Commission Membership 

The South Carolina Dairy Commission is composed of 10 members. 

By law I the Commission consists of three producers who are not engaged 

in the distribution of milk or milk products I one processor of milk or 

milk products, one store owner who sells milk, four representatives of 

the consuming public I and the Commissioner of Agriculture serving 

ex officio without voting privileges except in cases of tie votes. 

The Governor appoints all the voting members to the Commission. 

The three producer members are appointed from two nominees elected 

by producers from each of the three market zones in the State. The 
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term of office of the appointive members of the Commission is for three 

years. 

Budget and Staff 

The Dairy Commission has a staff of eight employees and expended 

a total of $165,759 during FY 77-78. The Commission's duties are 

implemented by three programs: Administration, Audits and Inspections. 

The Administration program includes the Director who is responsible for 

overall enforcement and supervision and an Administrative Assistant. 

The audit staff has decreased over the past -several years. In 

FY 75-76 seven positions were budgeted. The following fiscal year six 

positions were budgeted, and for FY 77-78, FY 78-79 and FY 79-80, 

five positions were budgeted. These consist of an Assistant Director 

and two field auditors, assisted by two clerks. The functions of the 

Inspection program are carried out by one part-time inspector with 

clerical assistance from other office personnel. 

For FY 77-78, Commission expenditures totalled $165,759. While 

this is a 33% increase over five years ago, $20,840 represents a first

time inclusion of State Employer Contributions and a one-time only 

contribution to a study. Without these items, expenditures for FY 77-78 

total $144,919, a 17% growth since FY 73-74. This growth is a conse

quence of increasing personal service expenditures which account for 

between 65% and 75% of total expenditures each year. 

The funding for the Commission in effect comes from an assessment 

on the milk industry of approximately 2¢ per hundred weight for milk 

sold. Prior to FY 76-77 the Commission only collected an amount equal 

to approximately 30% of its appropriations each year through dairy 
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industry assessments. The 1976-77 Appropriation Act required the 

Dairy Commission to assess the industry for an amount at least equal to 

appropriations. 

The Dairy Commission1s Five-Year Plan, (1979 Update) projects 

expenditures at $317 I 186 by FY 83-84. This increase is primarily due 

to the continuation of eight staff members and the addition of one field 

auditor to increase the frequency and comprehensiveness of field audits 

and trade practices. The Commission does not anticipate any changes 

in programs, responsibility 1 or authority. 
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TABLE 3 

SOUTH CAROLINA DAIRY COMMISSION 

Statement of Revenue 1 Expenditures and Appropriations 
Five-Year Period Ended June 30 1 1978 

1973-74 1974-75 1975-76 1976-77 
REVENUE GENERATED 

Dairy Assessments (1) $ 44 I 692 $ 441760 $ 431354 $1551549 

License Fees (1) 440 400 450 510 

Sale of Equipment(2) - - 11550 

Insurance 
Reimbursements ( 2) 776 

$ 451132 $ 451160 $ 461130 $1561059 

EXPENDITURES 

Personal Services $ 831582 $ 901678 $ 961459 $1021658 

Travel 81845 151177 141446 111824 

Telephone 21087 11822 11822 11795 

Repairs 450 592 956 565 

Contractual Services 31299 21268 11765 161 

Professional Fees 121241 131112 41662 111221 

Office and Other 
Supplies 11738 11194 11703 11690 

Motor Vehicles Equip-
ment and Supplies 677 11087 31331 813 

Postage 21978 21542 41868 31610 

Rents-Real Property 41473 41875 51856 71091 

Equipment 11779 11758 21117 11402 

Insurance 324 279 278 412 
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1977-78 

$1841366 

455 

$1841821 

$1081414 

101232 

11601 

11060 

15 

41782 

11633 

11108 

51107 

71000 

11510 

175 



TABLE 3 (CONTINUED) 

1973-74 1974-75 1975-76 1976-77 1977-78 
EXPENDITURES 

Dues $ 108 $ 108 $ 108 $ 107 $ 107 

Contribution to 
Study for IAMCA 5,000 

Office Equipment 1,594 507 556 

EDP Services 1,549 2,175 

State Employer 
Contributions 15,840 

$124,175 $135!999 $138~371 $145,454 $165,759 

STATE 
APPROPRIATIONS $149,106 $169,621 $153,018 $160,445 $184,366 

(1)These amounts credited to General Fund. 

( 2)These amounts retained and expended in budgeted operations. 

Source: South Carolina Budget and Control Board. 
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CHAPTER II 

REGULATION AND PRICE CONTROL FINDINGS 

Abuse of Regulatory Authority 

The South Carolina Dairy Commission has abused its regulatory 

authority by continuously setting resale (wholesale and/or retail) prices 

for 13 years . The Dairy Commission set retail prices from July 1966 to 

September 1975. The Commission suspended the· setting of retail prices 

because they felt market stability could be maintained by setting wholesale 

prices and preventing the sale of milk below cost. Wholesale price 

setting I however I continued until March 19 I 1979 when the South Carolina 

Circuit Court issued a temporary injunction against enforcement of the 

latest wholesale price increase. 

The purpose of the Commission's existing legislation is not to 

provide for the setting of minimum prices merely on a routine basis. 

Section 39-33-1030 of the South Carolina Code of Laws states that prior 

to establishing prices: 

The Commission must first determine that such 
action is necessary to prevent unfair competition 
and disruptive trade practices which tend to drive 
out competition and threaten an adequate and . 
constant supply of wholesome milk to the South 
Carolina consuming public. [Emphasis Added] 

Yet wholesale and/or retail prices have been continually set by the 

South Carolina Dairy Commission for the past 13 years without adequate 

justification that market conditions warranted this action. 

The Commission has viewed the present law more as a mandatory 

requirement to fix the price of milk rather than when market conditions 

warrant. The Commission feels that the setting of wholesale prices is 

necessary in order to provide for an adequate supply of milk for South 

Carolina. 
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Another factor which has allowed the Commission to abuse their 

authority is the section in the 1968 law (Section 39-33-1050 I 1976 Code 

of Laws) which requires any party that seeks an injunction against a 

provision issued by the Dairy Commission to post a bond "satisfactory 

to the court" to protect "any milk producer suffering damages or injury 

by reason of the injunction ... " This section can have a chilling effect 

on anyone who might try to protest an increase in the price of milk. 

This is evidenced by the fact that the Consumer Advocate was the first 

to bring action against the Dairy Commission since the law requiring 

bond was passed in 1968 (see p. 77). 

The setting of milk prices by government should be an alternative 

of last resort and used only in emergency situations when the competitive 

market forces fail to operate. The need to set wholesale and retail 

prices is contradicted by the experience in states which do not have 

resale price controls but still have adequate supplies of high quality 

drinking milk at prices generally below South Carolina's. 

The North Carolina Milk Commission 1 like South Carolina 1 has the 

authority to set the wholesale and retail price of milk if market conditions 

warrant. However I North Carolina has never set wholesale or retail 

prices. The State of Virginia has the authority to temporarily set 

prices no longer than 60 days during which time its milk commission can 

conduct a hearing to confirm or rescind its emergency order. Nationwide 

only 15 states have authorization to control resale milk prices I yet only 

8 states (14%) utilize their powers and fix resale prices (see Appendix B). 

There is the fear by some processors of predatory pricing practices 

and of what may happen if the authority to set resale prices is suddenly 

terminated after years of price controls. It is felt the Commission 
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should be granted "emergency" powers to set prices. This fear can be 

offset by the existing unfair trade practice laws of both the State and 

Federal Governments. However I if such powers are needed I they 

should be temporary in order to prevent indiscriminate use of the 

powers and the dependence of the industry upon a given minimum 

price. 

The Dairy Commission's action of routinely setting resale prices 

has resulted in the over regulation of the dairy industry and the pre

vention of free competition. It is evident that consumers are paying 

more for milk in South Carolina than is necessary (see p. 55). This 

causes reduced consumption and underutilization of drinking milk. The 

continuation of milk price controls at the wholesale level and the authority 

to set retail prices is no longer warranted and not in the public interest. 

Failure to Comply with State Law in the Fixing of Minimum Prices 

The South Carolina Dairy Commission failed to comply with State 

law (Section 39-33-410 I 1976 Code of Laws) during its process of setting 

minimum producer and wholesale prices. The Council reviewed the 

twelve price increases authorized by the Commission from June 1 I 1970 

to October 1 I 1978. Out of the four major requirements mandated by 

law prior to fixing prices by official order I the Council found that the 

Dairy Commission had fully complied with only one requirement on each 

of the twelve price increases (see Table 4). The primary economic 

factors and conditions which materially affect the milk industry appeared 

to have been considered. However 1 the Commission repeatedly violated 

State law by not accomplishing the following: (1) advertising and 

holding public hearings I (2) investigating the costs of a representative 

number of producers I and (3) investigating the costs of a representative 

number of distributors. 
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TABLE 4 -----
DAIRY COMMISSION COMPLIANCE WITH STATUTORY PROVISIONS fOR SETTING 

MINIMUM PRICES, JUNE 1, 1970 - OCTOBER !.t_197_~ 

Public Hearings 
Price 
Change 
Date Advertised 

June 1, 1970 

Dec. 15, 1972 

Feb. 15, 1973 

Aug. 6, 1973 

Sept. 15, 1973 

Dec. 1, 1973 

Sept. 1, 1975 X 

Dec. 1, 1975 X 

Sept. 1, 1976 X 

Dec. 1, 1977 X 

Jtme 1, 1978 X 

Oct. 1, 1978 X 

Total X 6 
. ~~-- -------

x - Failed to comply with law 
F C - Fixed Charges 
0 E - Operating Expenses 

lleld 

X 

X 

X 

X 

X 

X 

6 

H R - Reasonable Rate of Return 

Economic 
Factors Producer Costs Distributor Costs 

Health Purchase 
& and 

Sanitation FC, OE, RR Delivery FC, OE, RR 

X X X X X X X 

X X X X X X X 

X X X X X X X 

X X X X X X X 

X X X X X X X 

X X X X X X X 

X X * X X X X 

X X * X X X X 

X X * X X X X 

X X * X X X X 

X * * X X X X 

X * * X X X X 

12 10 6 12 12 12 12 

*An economic fonnula was used from 1975 to 1978 which 
took into accotmt some fixed costs and operating 
expenses. Tile C..ounc i1 questions whether this fully 
complied with the lm1. 

I 

I 
I 



Failure to Hold Public Hearings 

The Dairy Commission held public hearings for only six (50%) of 

the price increases it gave to milk producers and processors. After a 

public hearing on December 17, 1974 at which time an economic formula 

was discussed as a means of price setting, hearings were no longer 

held for the purpose of determining price changes. The Director of the 

Commission stated that since a hearing had been conducted on the 

formula that it was not necessary to hold one each time the formula 

indicated the need for a price change. The Director further stated 

that in trying to ascertain the need for a price change a hearing was 

an "excercise in futility." 

In reference to the fixing of minimum prices the 1976 Code of 

Laws, Section 39-33-410(1) states: 

... the Commission shall not exercise such authority 
until a public hearing has been held at which all 
interested parties are afforded an opportunity to be 
heard, after first publishing in at least five news
papers having general circulation in the State 
reasonable notice of the hearing ... 

In addition, Section 1-23-320(a) (1978 Supplement to the 1976 Code of 

Laws) of the Administrative Procedures Act states: 

In a contested case I all parties shall be afforded an 
opportunity for hearing after notice of not less than 
thirty days. 

A contested case is defined in Section 1-23-310(2) (1978 Supplement to 

the 1976 Code of Laws) . 

ucontested case" means a proceeding, including but 
not restricted to ratemaking, price fixing, and 
licensing I in which the legal rights I duties or 
privileges of a party are required by law to be 
determined by an agency after an opportunity for 
hearing; 

The lack of holding public hearings not only violates the law, but 

reduces the Dairy Commission's accountability to the public because 

-42-



price increases were made without regard to input from producers, 

distributors, retailers and consumers. 

Failure to Investigate Producers' Costs 

The Dairy Commission failed to take into consideration on all twelve 

price increases all the costs to a representative number of producers as 

required by law. The 1976 Code of Laws, Section 39-33-410(4)(a) 

states; 

In determining the minimum producer prices to be 
fixed pursuant to this section, the Commission shall 
take into consideration the average of all ordinary 
and necessary costs and expenses incurred by a 
representative number of producers in the production 
of grade A milk, including but not limited to: (1) 
the cost incurred by such producers in maintaining 
dairy animals in a healthy condition and in complying 
with all other sanitary requirements imposed by this 
State in the production of milk, and (2) the fixed 
charges and operating expenses incurred by such 
producers in the ownership, control management, 
and operations of their dairy herds; and also the 
amount necessary to yield a reasonable rate of return 
in relation to the average cost of the investment by 
such producers in the production of grade A milk. 
[Emphasis Added] 

In its analysis of the twelve price increases since 1970, the Council 

could not find any evidence that the Commission had taken into considera-

tion the average of all ordinary and necessary costs and expenses 

incurred by a representative number of producers. The Commission is 

required to consider the costs of maintaining dairy animals in a healthy 

condition and complying with all other sanitary requirements imposed by 

the State. Not one example could be found where the Dairy Commission 

had accomplished this duty. Nor was there any indication that for each 

time the Commission chose to increase prices it had considered the 

amount necessary to yield a reasonable rate of return in relation to the 

average cost of the investment by producers. 
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With regard to other costs incurred by producers I it may be 

construed that the Commission considered fixed charges only twice 

during twelve changes and operating expenses only 6 out of 12 increases. 

This was accomplished during the time that the Commission set prices 

based on a formula first used in 1975. The formula in use for the last 

two price increases studied took into account fixed charges to the 

extent that it considered prices paid by farmers for production items, 

interest, taxes, and wage rates in the United States. The operating 

expenses considered by the Commission under the formula took into 

account feed costs I hay prices, farm labor I and the wholesale price 

index. However, this still fails to comply with the law in that it does 

not take into consideration the average of all ordinary and necessary 

costs and expenses incurred by a representative number of producers 

in the production of grade A milk. 

The Commission Director stated that after the Act was established 

in 1965, that he did some work on an informal basis with Clemson 

University on a farm cost study. However, the study never materialized 

because of the lack of funds by Clemson and the Dairy Commission. In 

addition, the Director stated that the Commission was having so many 

problems after 1965 with court cases and trying to obtain emergency 

legislation to stabilize the market that they did not have the time to 

obtain cost data as required by the statute. The Director pointed out 

that Section 39-33-410(2) states: 

When the Commission determines that the exercise of 
such authority is necessary in order to achieve the 
foregoing purpose I it shall ascertain, by such 
investigations and proofs as conditions permit, and 
fix temporarily the minimum producer prices and the 
minimum wholesale prices for the controlled market 
as provided by this section. [Emphasis Added] 
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He emphasized that conditions at that time did not permit them to have 

a cost study performed. Consequently, price increases have not been 

based on costs to a representative number of producers. 

The failure to procure cost data on a representative number of 

producers places the Commission in the position of not knowing whether 

milk price changes are in fact warranted on the basis of actual production 

costs. In addition I the Commission has no accurate means of determining 

whether or not price changes it has authorized actually accomplish one 

of the primary objectives of the price change 1 that is, to compensate 

the producers for higher costs of operation. 

Failure to Investigate Distributors' Costs 

The Dairy Commission did not take into consideration in any of the 

twelve price increases the average of all ordinary and necessary expenses 

incurred by a representative number of distributors prior to increasing 

the wholesale price as required by law. The 1976 Code of Laws , Section 

39-33-410(4)(b) states: 

In determining the minimum wholesale prices to be 
charged by distributors , the Commission shall take 
into consideration the average of all ordinary and 
necessary expenses incurred by a representative 
number of distributors in the ownership, control, 
financing, management, and operations pertaining to 
the receiving, processing, distributing and marketing 
of grade A milk, including but not limited to: (1) 
the purchase price paid or incurred and the delivery 
expenses paid or incurred by such distributors in 
the purchase and receipt of milk, and (2) the 
fixed charges and operating expense incurred by 
such distributors in the processing I distributing 
and marketing of milk; and also the amount necessary 
to yield a reasonable rate of return in relation to 
the cost of the investment by such distributors in 
the business of receiving I processing, distributing 
and marketing of grade A milk. In the event such 
distributors have borrowed funds during the period 
used in the computation of the fixed charges and 
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operating expenses I the interest rate in such compu
tations shall be six percent per annum. [Emphasis 
Added] 

The Commission never considered the fixed charges I operating expenses, 

and the amount necessary to yield a reasonable rate of return to a 

representative number of distributors for any of the twelve price increases. 

The Commission consistently has increased the wholesale price of 

milk each time it increases the producer price without economic justifica

tion. This is done merely to maintain the same historical division 

between the dairymen's share and the distributor's share of the consumer 

dollar. Thus the distributors' prices are not based upon their costs I 

but upon the price increase given to producers. For example I for 

every 13¢ increase per 100 pounds of milk in the producer's Class I 

price I the wholesale price is increased by 1¢ per one-half gallon of 

milk. Thus when the producer receives a 13¢ increase the distributor 

receives a 23¢ increase per 100 pounds of milk because 23 one-half 

gallons make 100 pounds of milk. The distributor received 13¢ to pay 

for the increased cost of raw milk to him plus 10¢ extra simply because 

the producer received a cost increase. 

The Commission's approach to ascertaining whether or not wholesale 

prices should be fixed and I if so I at what level assumes that if producer 

prices change, the wholesale prices should also change. The Commission 

states that when the producer gets a price increase the wholesaler does 

also in order to maintain the same historical division between the farmer's 

share and the distributor's. This approach assumes that if producers' 

costs increase I then the distributors' costs do also. One concerned 

producer surveyed stated that: 
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I do think that when the price of milk is raised or 
lowered each segment of the milk industry should 
be required to show proof to justify an increase in 
the price of milk. I don't think that each segment 
should automatically get a percentage increase as 
the case is now. 

The failure to procure cost data on a representative number of 

distributors places the Commission in the position of not knowing whether 

milk price changes are in fact warranted on the basis of actual production 

costs. Furthermore, the Commission has no accurate means of determining 

whether or not price changes it has authorized actually accomplish the 

objective of the price change, that is, to compensate the distributors 

for their higher costs. Equally important, is that the Commission 

through its action may be causing consumers to pay excessive prices 

for milk. 

Failure to Ensure Proper Operation of the Economic Formula 

The Dairy Commission has no systematic method for ensuring that 

the producer prices set by its economic formula are appropriate and 

properly reflect the costs to dairymen. From 1975 to January 1979, the 

Commission has relied entirely upon an economic formula to set prices. 

However, it has not undertaken action to determine whether or not the 

prices established by the formula are equitable and reflect accurately 

the needs of the producer in the context of the actual conditions of the 

industry and the marketplace. Whether price increases resulting from 

the formula were too much, too little I or just right is unknown and is a 

matter of conjecture. 

According to the Dairy Commission Director I the formula was 

adopted by the Commission in order to take into account all of the costs 

and primary economic factors required by law that should be considered 
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pursuant to setting minimum prices. Section 39-33-410( 4)(a) of the 

1976 Code of Laws states: 

In determining the minimum producer prices to be 
fixed pursuant to this section I the Commission shall 
take into consideration the average of all ordinary 
and necessary costs and expenses incurred by a 
representative number of producers in the produc
tion of grade A milk ... 

However 1 as seen in the previous finding the formula does not 

accomplish this. . The Commission has not conducted cost studies because 

they felt the formula sufficiently complied with the law. In order to 

evaluate whether the formula was operating properly I the Commission 

has substituted less reliable methods such as informal feedback from the 

dairy industry and occasional hearings. The Commission does not have 

sufficient reliable information to know whether costs obtained in this 

manner are accurate or inaccurate I comparable or incomparable I yet 

they have made revisions to the formula based on such information. 

The Commission should be responsible for knowing whether the 

formula is operating properly. The formula has been changed several 

times since its inception, presumably because various segments of the 

industry convinced the Commission that the formula was not responding 

properly and changes were warranted. This is an indication that the 

prices being set by the formula process were out of step with what was 

actually being experienced by the industry. The Dairy Science Depart-

ment at Clemson University maintains on their computer two formulas 

previously used by the Commission, as well as, the most current one. 

A member of the Department felt that one of the old formulas was the 

most reliable because it weighted certain cost factors. Whatever formula 

is used must be constantly evaluated to ascertain if it is reliable and 

adjustments made if necessary. Some producers responding to the 
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Council's survey expressed concern over the fact that the Commission 

does not investigate the costs of a representative number of producers 

in South Carolina which it needs to do in order to make well-informed 

decisions. 

North Carolina has a systematic process of compiling uniform cost 

of production data for producers in its milk industry. It uses a formula 

similar to South Carolina's except for some minor differences. The 

North Carolina Milk Commission engaged North Carolina State University 

to devise and operate a cost of production study to determine the actual 

costs of milk production on a continuing basis. The University furnishes 

cost of production data on a periodic basis to the North Carolina Milk 

Commission which uses the data to determine the propriety, adequacy 

and impact of the milk prices it sets for producers. In other words, 

the North Carolina Milk Commission not only sets the prices of milk at 

the producer level, but also has a system to determine whether or not 

the current prices are appropriate to the needs of the producer in the 

context of current conditions of the industry and the market. 

The failure to establish a systematic method for ensuring that the 

economic formula is functioning properly places the South Carolina Dairy 

Commission in the position of not knowing whether milk price changes 

are in fact warranted on the basis of actual production costs. Also, 

the Commission does not know whether or not price changes it has 

authorized actually accomplish one of the primary objectives of price 

change, that is, to compensate the producers for higher costs of operation. 

Resale Price Controls of Milk Have Encouraged Excessive Distribution Costs 

The use of resale price controls by the Dairy Commission has 

hindered efficient and economical distribution of milk from the producer 
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to the consumer. The cost that the public pays to get the milk from 

the farm to the consumer is referred to as the marketing margin. The 

marketing margin is the difference between the retail price and the 

producer price of milk and is a useful tool for measuring the efficiency 

of distributing the milk to the consumers. 

From 1966 through 1978 the annual average retail price for a 

half-gallon of milk in South Carolina was 4. 84= above the national average. 

The 4. 8¢ increase above the national average paid by South Carolina 

consumers was produced by a 3. 7¢ average excess in the South Carolina 

marketing margin of 33.7¢ over the national average of 30. 04= (see 

Table 5). Thus I during this 13-year period South Carolina consumers 

paid an average of 12.3% more than was paid nationally to get the milk 

from the farm to the consumer. While the producer price did account 

for 1.1¢ of the 4. 84= excess retail price 1 it represented only 3% more 

than the national average (see Table 6). 
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TABLE 5 

UNITED STATES AND SOUTH CAROLINA CLASS I PRICES, RETAIL PRICES AND 

MARKETING MARGINS FOR ONE HALF GALLON CLASS I MILK, 1966-1978 

U. S. Average (Cents) South Carolina (Cents) 

Class I Pt·ice Retail Price Marketing Class I Price Retail Prices 
Date (a) (b) Margin (c) (d) 

1966 25.7 49.8 24.1 27.9(e) 53. 7(e} 
1967 27.2 51.7 24. s 28.8 55.7 
1968 28.5 53.7 25.2 29.2 57.2 
1969 29.4 55.1 25.7 29.7 58.9 
1970 30.5 57.4 26.9 30.9 61.3 
1971 31.3 58.9 27.6 31.8 63.0 
1972 31.6 59.8 28.2 31.9 63.1 
1973 35.7 65.4 29.7 37.3 70.9 
.1974 43.6 78.4 34.8 45.6 84.0 
1975 44.0 78.5 34.5 46.2 85.2 
1976 49.0 82.7 33.7 48.8 89.7 
1977 48.0 83.9 35.9 49.5 91.1 
1978 50.5 88.8 38.3 50.8 93.3 

Average 36.5 66.5 30.0 37.6 71.3 

Sources: 

(a) USDA 
(h) Statistical Abstract of the United States 
(c) Class I price at 3. 5% butter fat content for 4. 3 lbs. (one half gallon) 
(d) 1966-1975 South Carolina Dairy Commission; 1976-1978 International 

Association of Milk Control Agencies. 
(e) Six months average. 

Marketing 
Margin 

25.8 
26.9 
28.0 
29.2 
30.4 
31.2 
31.2 
33.6 
38.4 
39.0 
40.9 
41.6 
42.5 

33.7 



TABLE 6 

UNITED STATES AND SOUTH CAROLINA COST OF ONE HALF GALLON 

OF MILK FROM PRODUCER TO CONSUMER, 13 YEAR AVERAGE, 

1966-1978 

u. s. s. c. S. C. Increase 
Average Average Over U. S. Average 

One Half Gallon Milk (Cents) (Cents) (Cents) (Percent) 

Class I Prices 36.5 37.6 1.1 3.0 

Marketing Margin 30.0 33.7 3.7 12.3 

Retail Price 66.5 71.3 4.8 7.2 
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In 1966 when minimum resale prices were instituted the South 

Carolina marketing margin exceeded the national average by 1. 7¢ (7 .1%) 

and steadily increased to a high of 7. 2¢ (21. 4%) in 1976. The most 

recent statistics reveal that South Carolina's marketing margin for a 

half-gallon of milk is 4.24: (11.0%) above the United States average for 

1978 (see Illustration II). 

There have been several national studies which have addressed 

marketing margins as a measure of distribution efficiency in areas with 

and without governmental milk resale price controls. These studies 

conclude that resale price controls are a main cause of high marketing 

margins. One study comparing margins in markets with controlled and 

non-controlled resale prices was undertaken by Alden C. Manchester of 

the Economic Research Service in the United States Department of 

Agriculture. The 1974 study used data from 144 fluid milk markets 

throughout the nation. The study found that: 

Marketing margins were above the U. S. average in 
47 percent of the markets and below in 53 percent. 
In 82 percent of the markets with resale price control, 
margins were above the U. S. average, compared 
with 36 percent of the markets without resale price 
control. [Emphasis Added] 

Manchester concluded that resale price controls tended to raise marketing 

margins and retarded innovativeness. In addition, a study by Pennsylvania 

State University in 1975 which included 83 fluid markets across the 

nation drew the same conclusion on the basis of their statistical tests. 

Margins in non-state-regulated markets were signifi
cantly lower than were margins in markets in which 
minimum and/or maximum resale prices are set . 
. . . the competitive process was more effective at 
maintaining low marketing margins and at encouraging 
innovativeness than was the state regulatory process 
which set minimum and/or maximum prices. 
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ILLUSTRATION II 

COMPARISON OF SOUTH CAROLINA AND UNITED STATES MARKETING 

MARGINS FOR ONE HALF GALLON OF MILK, 1966-1978 

South Carolina 

1966 67 68 69 70 71 72 73 74 75 76 77 78 
Years 

Source: See Table S. 

-54-



South Carolina has resale price controls I high marketing margins I 

and thus high retail prices. The resale price controls instituted by the 

Commission are not prompting efficient and economical distribution of 

milk from the producer to the consumer. The effect of the State's 

marketing margins exceeding the national average cost South Carolina 

consumers approximately $31 million from 1971 to 1978. This is the 

major reason why South Carolina has higher retail prices than most 

other states as is discussed in the next finding. 

Excessive Consumer Costs Due to Commission Price Setting 

The setting of wholesale and retail prices by the Dairy Commission 

has resulted in South Carolina consumers paying more for milk than 

consumers in most other states. The Dairy Commission began setting 

minimum producer, wholesale and retail prices on July 1, 1966. On 

February 1, 1975 the Commission discontinued setting retail prices 

because they felt that market stability could be maintained by fixing 

wholesale prices as long as the law prevented the sale of milk below 

costs. The Commission continued to set wholesale prices until the court 

injunction in March 1979. 

From 1966 to 1978 the retail price paid for one half gallon of whole 

milk averaged 4.8¢ (or 7.2%) per year above the United States average. 

South Carolina prices exceeded the national average in each of these 

thirteen years by a range of 3. 3¢ to 7. 2¢ per one half gallon (see 

Table 7). Another source I the Supermarket Milk Price Survey released 

monthly by the International Association of Milk Control Agencies, also 

shows that South Carolina consumers are paying higher retail prices. 

These reports received from as many as 31 states covering an average 
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of 65 markets revealed that for 13 quarters between March 1976 to 

March 1979 1 South Carolina retail milk prices exceeded markets in other 

states by 6. 4¢ or 7. 4% per one half gallon. The data also shows that 

South Carolina retail prices were in the top 24% of all the markets 

reporting. Conversely I 76% of all markets had retail milk prices lower 

than those South Carolina consumers paid (see Illustration III). 
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TABLE 7 

UNITED STATES AND SOUTH CAROLINA AVERAGE RETAIL PRICES, 

1966-1978 

Retail Price S.C. Increase 
~ Gallon Wholemilk Over U.S. Avera!le 

Year u.s. Average (a) S.C. Average (b) (Cents) (%) 

1966 49.8¢ 53. 7¢(c) 3.9¢ 7.8% 

1967 51.7 5S.i 4.0 7.7 

1968 53.7 57.2 3.5 6.5 

1969 55.1 58.9 3.8 6.9 

1970 57.4 61.3 3.9 6.8 

1971 58.9 63.0 4.1 7.0 

1972 59.8 63.1 3.3 5.5 

1973 65.4 70.9 5.5 8.4 

1974 78.4 84.0 5.6 7.1 

1975 78.5 85.2 6.7 8.5 

1976 82.7 89.7 7.0 8.5 

1977 83.9 91.1 7.2 8.6 

1978 88.8 93.3 4.5 5.1 

Average 66.5¢ 71.3¢ 4.8¢ 7.2% 

Source: 

(a) Statistical Abstract of the United States, U. S. Department of 
Commerce, Bureau of the Census, 1970 and 1978. 

(b) 1966-1975 South Carolina Dairy Commission. 
1976-1978 International Association of Milk Control Agencies. 

(c) Six months average. 
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ILLUSTRATION III 
.. 

SUPERMARKET MILK PRICE SURVEY COMPARISON OF 

SOUTH CAROLINA TO ALL MARKETS REPORTING ONE HALF GALLON

WHOLE MILK 

Percent 

100 P-----------------------------------------, 
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60 
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10 

Percent Markets with Retail Prices 
Equal to or above South Carolina 

Percent Markets with Retail Prices 
Below South Carolina 

Mar Jtm. Sept Dec Mar Jun Sept Dec Mar Jun Sept Dec Mar 
1976 1977 1978 1979 

Source: Monthly Reports: International Association of Milk 
Control Agencies 
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The Council also reviewed the retail prices of states adjacent to 

South Carolina. Table 8 depicts the range of retail prices for a half 

gallon of milk from March 1976 to March 1979 for markets in North 

Carolina and Georgia I as well as South Carolina. The ranges indicate 

that in most areas incompassed by all four of the North Carolina markets, 

milk can be purchased for a price less than the South Carolina price. 

Out of 52 reports from North Carolina markets, 48 (92.3%) reported that 

milk could be bought at a price less than the South Carolina price. In 

Georgia, the Dalton Market offered milk for sale consistently lower in 

price than the South Carolina market. However I in the Macon and 

Atlanta markets milk sells at a higher price than it does in South Carolina. 

The Council contacted the Director of the Dairy Division, Georgia 

Department of Agriculture. The Director stated that the figures were 

correct for sales for half gallons of milk, but every Thursday, Friday 

and Saturday milk is sold on special by the gallon in most supermarkets 

for as low as $1.65 per gallon. The Georgia Federal Marketing Order 

administrator also stated that every weekend milk is sold at special 

prices. Consequently, consumers can buy more economically in the 

freer market systems of Georgia and in North Carolina than they can in 

South Carolina. 
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TABLE 8 

RANGE OF RETAIL PRICES FOR SOUTH CAROLINA, NORTH CAROLINA, AND 

GEORGIA FOR ONE HALF GALLON WHOLE MILK, PAPER _CONTAINER 

South 
C.arolina ($) North Carolina ($) Georgia ($) 

Date Statewide Asheville Charlotte Greensboro Rale1gh Macon Dalton 

March 1979 1.02-1.03 . 99-1.13 1.01-1.09 1.01-1.11 1.01-1.13 1. 21-1.25 . 97-1.03 

Dec. 1978 .96-.97 . 93-1. OS • 99-1.05 • 93-1.03 . 95-1.07 1. 05-1.21 • 94-.97 

Sept. 1978 .93 .97-1.03 . 93-.99 .89-1.03 .92-1.05 1. 05-1.17 .93-.94 

JlUle 1978 .93 • 99 .93-.95 • 90-1.03 .92-1.05 1.05-1.17 . 93-.96 

March 1978 .92 .87-.97 .91-.95 • 89-.99 • 91-1.01 . 99-1.09 * 
Dec. 1977 .92 .89-.97 .91-.95 .89-.98 . 99-1.01 .99-1.07 * 
Sept. 1977 .91 .91-.95 . 89-.93 • 85-.96 . 89-.99 . 99-1.07 . 79-.89 

.hme 1977 .91 .87-.91 .89-.93 • 85-.91 . 89-.99 . 97-1.07 * 
March 1977 .91 .91-.95 .87-.93 .79-.93 • 77-.99 . 97-1.07 .82-.89 

Dec. 1976 . 89-.91 .89-.91 . 87-.89 • 79-.94 . 77-.98 .97-1.07 . 83-.89 

Sept. 1976 .91 .83-.91 .91-.93 . 84-.90 .69-.94 . 99-1.03 . 87-.89 

.hme 1976 .89 .85-.92 .85-.91 .84-.90 • 69-.94 . 99-1.05 • 82-.89 

March 1976 .89 .86-.93 • 84-.94 • 85-.93 . 69-.91 .93-1.03 .78 

*Jnfonnation not available. 

Source: M:mthly Reports, Supennarket Milk Price S11rv~y. 
International Association of Milk Control Agencies 

~ 
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Atlanta 

* 

* 
1.12-1.16 

1.12-1.15 

,68-1.09 

. 99-1.07 

. 79-1.09 

• 97-1.03 

• 97-1.03 
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The 4. 8¢ increase above the national average retail price of milk 

paid by South Carolina consumers from 1966 to 1978 is largely attributable 

to a 3. 7¢ average excess in the 33.7¢ South Carolina marketing margin 

(difference between the retail price and producer price) over the national 

average of 30.0¢. Thus the higher retail price is due primarily to the 

cost of distributing milk to consumers once it leaves the farm. It cost 

an average of 12. 3% more than the national average to distribute milk to 

consumers in South Carolina during this 13 year period (see Table 6). 

While the producer price did account for 1.1¢ of the 4. 8¢ excess retail 

price, it represented only 3% more than the national average. 

In regards to setting minimum prices Section 39-33-420(1) of the 

1976 Code of Laws states: 

The Commission shall have the authority. . . to fix 
the minimum prices to be paid. . . . .. and the Commis
sion determines that the exercise of such authority 
will be necessary in order to provide a constant 
and adequate supply of fresh, pure, wholesome milk 
for the inhabitants of this State I the Legislature 
having found such an objective to be inseparably 
interrelated to the public interest ... 

This section indicates that the setting of prices to provide a 

constant and adequate supply of milk is in the public interest. The 

Dairy Commission also expresses their purpose in the Commission's 

1978-1979 Annual Report. 

Succinctly stated, the historical mission of the 
Commission has been and currently is to insure the 
consuming public of a constant and adequate supply 
of wholesome milk at reasonable prices I with the 
minimum of regulation necessary to obtain that 
objective. [Emphasis Added] 

Prices that consistently range 7. 2% higher than the national average 

and thus place South Carolina in the top 24% of all markets reporting 

appears to conform neither to the Dairy Commission's stated goal nor to 
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the Commission's enabling legislation. As of 1979 only 13 states were 

authorized to establish minimum prices at the retail level and only 15 at 

the wholesale level. Consequently, 70% of all states chose to allow the 

free market system to set their wholesale or retail milk prices. 

In economic theory, a market is at a point of balance (equilibrium) 

when the quantity of a given commodity at a given price will be supplied 

without surplus or shortage. If the minimum price for a good is estab

lished below the equilibrium point, market forces are free to raise the 

price to this balance point. Thus the commodity would be sold at the 

natural price rather than the Government dictated price. However, if 

the minimum price is set above the equilibrium price, market forces are 

not allowed to reduce the price. Consequently, the good will be bought 

and sold at the established price rather than at the lower, natural 

price. This results in a surplus of the good and a price above what 

consumers would pay in the absence of price controls. In such a 

circumstance, the consumer tends to pay more for the good, consumes 

less of it, and has less opportunity to spend money on other items. 

The Council's analysis indicates that the minimum retail prices 

established by the Dairy Commission from July 1966 to February 1, 

1975, were above the natural price that would have been set by the 

free market. This is suggested by the fact that the retail prices of 

milk in South Carolina did not generally tend to rise above the minimum 

price set by the Commission. After retail price controls were discontinued 

on February 1, 1975, the retail price of milk increased in response to 

the increased wholesale prices set by the Commission because retailers 

tried to maintain their same profit margin. 
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It is an established economic principle that if the price of a good 

increases, consumers will tend to buy less of that particular product. 

Economists can measure this responsiveness of the change in the quantity 

of a good purchased which results from a change in its price. The 

measure is referred to as the "elasticity of demand. 11 The University of 

South Carolina is currently studying the elasticity of demand for milk in 

South Carolina. Their research so far indicates that the elasticity 

is - . 37 which is in line with an elasticity of - . 32 measured by Montana 

State University for the State of Montana. An elasticity in South 

Carolina of - . 37 would indicate that during the first couple of months 

after a 10% increase in the price of milk, consumers would decrease 

their purchase of milk by about 3. 7%. Those who increased the price 

will, as a result, sell less gallons of milk but they will receive more 

total revenue than before the price increase. 

For example, if the State Dairy Commission's Wholesale Pricing 

Order No. 79-2 (effective February 19 I 1979) which was enjoined by the 

court on March 19, 1979, had resulted in a retail price increase of six 

cents per one half gallon this could have caused in a 2.3% decrease in 

the consumption of milk. The consumers would pay approximately 

$5 1 805,000 more dollars per year for milk even though they receive 

1,390 I 000 gallons less. 

As a result of the March 1979 court injunction against setting 

wholesale prices I processors were allowed to bid for milk and milk 

products required by State, county, and municipal agencies or institu

tions. Sealed bids will determine the price paid rather than the South 

Carolina Dairy Commission. The South Carolina Department of Mental 

Health, for example I estimates that a savings of approximately $150 I 000 

in milk purchases could be realized during fiscal year 1979-80 by the 

acceptance of sealed bids. 
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The setting of minimum wholesale prices by the Dairy Commission 

and not allowing retailers to sell milk below its costs has the indirect 

effect of also setting minimum retail prices. The price paid by the 

retailer after any discount is deducted is the minimum retail price. 

Currently if a retailer sells consumer milk below that price it is a 

violation of the law. The effect of South Carolina prices exceeding the 

national average has cost the State's consumers an estimated $38,043,000 

in the State from 1971 to 1978 (see Appendix C). In addition to paying 

more for milk, consumers also decreased their consumption. 

Rebate System 

Introduction 

Since early 1969, the Dairy Commission has administered a volume 

rebate plan (Earned Quantity Allowance Schedule) under which a wholesale 

customer (retail store) may qualify, on application to the Commission, 

for a rebate from the wholesale list price as determined by the Commission. 

This means that the retailer will receive a cash or credit rebate from 

distributors based on the amount of milk sold. 

The amount of a wholesale consumer's rebate is determined and 

authorized by the Commission, for each location to which milk is delivered 

by a licensee. It is calculated on the basis of the total monthly purchases 

from all licensees, and in accordance with the schedule shown in Table 9. 

Once a month each licensed distributor forwards to the Dairy Commission 

a computer data card depicting the dollar sales for each location to 

which milk is delivered to those holding an Earned Quantity Allowance 

Certificate. The Dairy Commission processes these and a computer 

listing is produced and sent to all licensed distributors showing the 
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rebate rate and the maximum rebate the distributor is authorized to 

give each retailer for the month. The rebate is voluntary and the 

distributor is not required by the Dairy Commission to give a rebate. 

The Council's review found that the rebate schedule authorized by 

the Commission is inequitable because the schedule is based on a retailer's 

total purchase of fluid milk products from all distributors which results 

in discrimination against the small retailer and encourages the inefficient 

delivery of milk. 

TABLE 9 

EARNED QUANTITY ALLOWANCE SCHEDULE 

If the total monthly purchases are: 

At least, But less than, 

$ 0 $ 165 

165 660 

660 1,650 

1,650 3,300 

3,300 4,950 

4,950 6,600 

6,600 8,250 

8,250 9,900 

9 , 900 and over 

Maximum Rate 
of Allowance 

shall be: 

0 

3% 

5 

6 

7 

9 

10 

11 

14 

Source: South Carolina Dairy Commission Wholesale Pricing Order 
No. 79-2 (effective February 19, 1979) 
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In addition, the Council found the rebate schedule to be inequitable and 

open to abuse by distributors and retailers. The rebate system is open 

to abuse because the Dairy Commission does not audit the industry to 

ascertain compliance with the rebate schedule. These findings are 

discussed in detail on the following pages. 

Rebate System is Inequitable and Discriminates Among Retailers 

The rebate schedule authorized by the Dairy Commission is inequi

table because it is based on a retailer's total purchase of fluid milk 

products from all distributors rather than based on the purchases made 

by a retailer from each distributor. This results in discrimination 

against the smaller retailer which is in violation of State law and encour

ages the inefficient delivery of milk. 

Different South Carolina retailers might pay different unit prices 

for their milk even though they receive the same quantities of milk from 

the same processor. The Council reviewed the Rebate Sales Summary 

Report produced by the Dairy Commission for January, February and 

March 1979. These reports revealed for the first quarter of 1979 that 

of 4,600 retail store locations, 3,149 (68.4%) were authorized only a 3% 

rebate or none at all (see Table 10). Furthermore, these same retailers 

received only $65,745 or 2.8% of the $2,310,033 in total rebates author

ized for the quarter. The reports indicated that 5. 3% of the retail 

locations qualified for the maximum rebate of 14%, thus entitling them to 

receive $1,537,275 or 66. 6% of the total amount authorized to be rebated. 

In addition, two retail grocery chains that together have 182 or 4. 0% of 

the retail store locations accounted for $6,865,144 or 30.8% of the rebat

able sales of $22, 282, 489 for the first quarter of 1979 . 
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TABLE 10 

REBATE SALES SUMMARY 

First Quarter, 1979 

Rebate Retailers Sales (Wholesale) 

Rate Average No. 
Percent per month percent Dollars Percent 

0 1,062 23.1 301,125 1.4 

3 2,087 45.3 2,191,510 9.8 

5 768 16.7 2,218,682 10.0 

6 138 3.0 934,811 4.2 

7 82 1.8 983,213 4.4 

9 81 1.8 1,379,101 6.2 

10 70 1.5 1,523,975 6.8 

11 67 1.5 1,769,540 7.9 

14 245 5.3 10,980,532 49.3 

Total 4,600 100 22,282,489 100 

Source: South Carolina Dairy Commission 
Mbnthly Rebate Sales Summaries 
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Dollars Percent 

65,745 2.8 

110,934 4.8 

56,089 2.4 

68,825 3.0 

124,119 5.4 

152,397 6.6 

194,649 8.4 

1,537,275 66.6 

2,310,033 100 



The inequity in the rebate schedule has developed because the 

Dairy Commission authorizes rebates based on a retailer's total purchase 

of fluid milk products from all distributors rather than basing the 

rebates on purchases from each distributor. In the uncontrolled private 

sector of the economy discounts are given due to volume purchases from 

one particular vendor. The discount is based on the economies the 

vendor realizes from selling to one entity. However, the rebate schedule 

is not based on cost savings, since it does not matter from how many 

processors a retailer purchases milk. The only criterion is how much 

milk the retailer purchases regardless if it is from one or five processors. 

The Director of the Dairy Commission stated that if the rebate 

system was not predicated on total purchases from all distributors that 

retailers would only stock one brand of milk in order to obtain a larger 

discount. The Audit Council found, however, that retail grocery stores 

seldom purchase only one brand of any product because consumer 

preferences are different, even though it might be more economical. 

The administering of a rebate schedule that discriminates between 

retailers is in violation of the law. Section 39-33-1020(b) of the 1976 

Code of Laws states: 

It shall be unlawful for any person to be a party 
to, or assist in, any transaction of sale, or con
tract to sell milk, which to his knowledge discrimi
nates against competitors of the purchaser, in that 
any discount, rebate allowance or advertising service 
charge is granted to the purchaser over and above 
any discount, rebate, allowance or advertising 
service charge available at the time of such trans
action to such competitors in respect of a sale of 
goods of like grade, quality and quantity; [Emphasis 
Added] 

The authorizing of rebates that results in one retailer paying more 

than another for milk even though both may purchase the same grade, 
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quality and quantity from the same distributor is not only a violation of 

State law but possibly is also a violation of the Robinson-Patman Price 

Discrimination Act. The South Carolina law previously stated is an 

adaptation of this Act. Section 39-33-1020(c) of the 1976 Code of Laws 

further states: 

It shall be unlawful for any person, either directly 
or indirectly, to discriminate in price between 
different purchasers of milk of like grade and 
quality, where such commodities are sold for use, 
consumption or resale within South Carolina and 
where the effect of such discrimination may be 
substantially to lessen competition or tend to create 
a monopoly, or to injure, destroy or prevent compe
tition with any person who either grants or know
ingly receives the benefit of such discrimination, or 
with customers of either of them. [Emphasis Added] 

A study was prepared in March of 197 4 by Case and Company, Inc. 

at the direction of the Dairy Study Committee of the South Carolina 

Legislature. The information provided substantiated the reasoning that 

a distributor could provide larger quantities of milk of like grade and 

quality to a retail store at a lower unit cost than if smaller volumes 

were delivered. However, the South Carolina rebate system does not 

encourage distributor cost savings which might result from larger 

volume deliveries to one retail store location. 

The rebate schedule results in price discrimination between retailers 

and the inefficient distribution of milk. For example, suppose that 

Retailer A purchased $7,000 worth of milk for one month at 93¢ per 

half-gallon. The retailer purchased the milk from three different proces

sors; $3,000 from A, $2,500 from B and $1,500 from C. 
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Retailer Retailer A Retailer B 

Distributor A B c Total c -
Sales ($) 3,000 2,500 1,500 7,000 1,500 

Rebate Rate (%) 10 10 10 10 5 

Rebate ($) 300 250 150 700 75 

Net Sales ($) 2,700 2,250 1,350 6,300 1,425 

Sales per ~ gallon ( ¢) 83.75 83.75 83.75 83.75 88.25 

Based on the store's total volume for the month it qualified for a 

maximum rebate of 10% from each processor. As a result, the store 

would pay only $6,300 for the milk or about 83.75¢ for a half-gallon 

rather than 93¢. Another smaller retailer located a few blocks away 

sold only $1, 500 of milk, all of which he purchased from Processor C. 

Consequently, both retailers received identical volumes of milk with the 

same services from Processor C, but because Retailer B 's total milk 

sales were only $1 , 500 he qualified for a smaller rebate of 5%. Retailer B 

would pay about 88. 25¢ for a half-gallon of milk and receive a rebate of 

only $75 while A received $150 for buying the same volume of milk from 

the same processor. Yet, the difference between the cost to Retailer A 

(83. 75¢ per half-gallon) and to B (88. 25¢ per half-gallon) for the same 

product has no economic justification. One retailer wrote the following 

on the questionnaire the Council used in its survey: 

I am a retailer - one store owner. I only get a 3% 
rebate on milk where some of the large super
markets may be getting as much as (a) 17% rebate, 
therefore they can sell below our cost. 

In the preceding example, Processor A sold twice as much milk as 

Processor C did to the the same retailer. It should be more economical 
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for A to provide the milk than C, nevertheless, both were required to 

give the same 10% rebate. 

In summary, the Dairy Commission attempted to control the market

place by administering a rebate schedule which would control all devia

tions from the wholesale price. The schedule was to help enforce the 

system of setting wholesale prices. However, the existing rebate system 

causes excessive distribution costs and encourages inefficient distribution 

for it assumes that there is no difference in the cost of 5 processors 

delivering 2 cases of milk each, or 2 processors delivering 5 cases 

each. 

Rebate System Subject to Abuse 

The Council could find no evidence of the rebate system ever 

having been audited by the South Carolina Dairy Commission. Four of 

the Commission's eight personnel were interviewed and asked specifically 

whether audits to assure compliance with the rebate schedule had ever 

been conducted. The uniform answer was that such audits were not 

being performed. One person stated that it had been several years 

since rebates had been audited. One Commission staff member was 

identified as having primary responsibility for audit of rebates. He 

stated that the Commission sent out a report of the maximum rebate 

authorized but no review in the field was actually conducted to see if 

the rebate schedule was being exceeded. He explained that some might 

get a 14% rebate even though their sales do not show that it is authorized. 

The Assistant Director said that the last rebate audit was made in 

1974-1975. 
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The Conunission was unable to provide the Council copies of any 

audits performed in the past on rebates. Two of those interviewed 

stated that the audits were given to the Director if any were performed. 

One staff member mentioned that at the request of the Assistant Director 

he had checked on a distributor reporting unauthorized items as reba table, 

and the retailer was receiving discounts on these items. The auditor 

stated that he had written a memorandum to the Dairy Conunission 

Director about his findings but had not kept a copy. The Director 

stated that he had no recollection of the memo and if there was one it 

would be in the distributor's file. The Council could not locate this 

correspondence nor any other evidence that rebates ever had been 

audited. 

The Director was asked by the Council what safeguards he had to 

ensure that the maximum rebate of 14% is not being exceeded. He 

stated, "From the report we know the maximum. The auditors check 

for this. 11 However, again the Council could find no evidence showing 

that the Conunission's staff is checking on the rebates. This further 

indicates that the Conunission management has failed to maintain adequate 

oversight over staff activities in order to ensure that the industry is in 

compliance with the regulations. 

The lack of auditing to determine if the industry is complying with 

the rebate schedule is a failure on the part of the management of the 

Dairy Conunission to carry out the Commission's statutory mandate. 

Section 39-33-1030 of the 1976 Code of Laws provides for the establish

ment of minimum prices by the Dairy Conunission. The Earned Quantity 

Allowance Schedule was established under Section 39-33-1030(d) in an 

effort to control deviations from the wholesale prices set by the Conunis

sion in that it states: 
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The Commission may issue orders and reasonable 
rules and regulations as appear necessary to carry 
out the provisions of this section. 

Furthermore, Section 39-33-1030( e) of the 1976 Code of Laws reads: 

The Commission may institute such action as may 
appear necessary to enforce compliance with any 
provision of this section, or to enforce compliance 
with any rule, regulation or order of the Commis
sion made pursuant to or in furtherance of the 
provisions of this section. [Emphasis Added] 

The Dairy Commission when it began setting wholesale and retail prices 

felt that it was necessary to issue an additional regulation in the form 

of a rebate schedule. However, there is no evidence that the Commission 

chose to institute any action to ascertain compliance with the rebate 

schedule by the milk industry. 

Furthermore, it is possible for retail stores that have their own 

processing plants and who also sell other distributors' milk, to extract 

higher than authorized discounts from these distributors. For example, 

consider a retail grocery chain being supplied with milk from three 

distributors, one of which is the chain's own processor. The following 

table contains a hypothetical example which depicts the sales to the 

retailer by the three distributors, the rebate percentage rate and the 

rebate amount. 

HYPOTHETICAL EXAMPLE 

Distributors Total % Total 
A B c Sales Rebate Rebate 

Actual Sales $3,000 $2,500 $2,500 $ 8,000 

Rebate 300 250 250 10 $ BOO 

Reported Sales $5,000 $2,500 $2,500 $10,000 

Rebate 700 350 350 14 $1,400 
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The Actual Sales totaled $8 I 000 which qualifies for a 10% rebate. However I 

suppose that Distributor A I whose company also owns the retail store I 

agreed to report or simply inadvertently reported to the Dairy Commission 

$5 I 000 rather than $3 1 000 as sales subject to rebate. This would inflate 

the total sales from $8 1 000 to $10 1 000 for Distributors A I B I and C. 

Then they would receive notification from the Dairy Commission that the 

retailer was authorized a rebate of 14% rather than 10%. This means 

that Distributors B and C would each pay a rebate of $100 more to the 

retailer than he was entitled to for that one month. Of course I Distrib

utor A would be indifferent since his company also owns the retail 

store. 

The failure to perform audits subjects the rebate system to potential 

abuse by the milk industry. The Dairy Commission relies on the distribu

tors to accurately report to the Commission the sales to each of their 

wholesale consumers each month. The purpose of this is to allow the 

Commission to calculate the maximum amount of rebate allowed. However 1 

the Commission does not check whether the rebate given to retailers by 

distributors exceeded the maximum amount authorized. There is no 

deterrent on the part of the Commission that would discourage either a 

distributor from giving I or a retailer from asking for, a rebate in 

excess of 14%. 

In conclusion, the rebate system is open to abuse and has been 

ineffectively administered by the Dairy Commission. Also, since the 

rebate system as established is inequitable and discriminates among 

retailers, there is a good possibility that abuse is occurring. If the 

Commission stops setting wholesale prices then there would be no need 

for a rebate system. 
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Individual Processor Pool Fails to Protect Producers 

The method now used to protect the farmer places him in the 

position of being too dependent upon the processor. This is because 

when one processor loses milk sales to another I whether the reason be 

due to lower prices I better sales promotion or other factors I the pro

ducers delivering milk to him also suffer. 

The method used is known as the individual processor or handler 

pool. In a processor pool the amount of milk a dairyman sells at Class I 

prices (the highest price possible) depends directly upon the amount of 

milk the processor sells at Class I prices. For example, if Processor A 

were selling 90% of his milk at Class I, the producers would receive 

payment for 90% of their milk delivered at Class I prices. Suppose 

Processor B is also selling 90% of his milk at Class I prices and lowers 

his price below his competition and captures a portion of Processor A's 

market. As a result, Processor B expands Class I sales to 95%, but his 

competitor now sells only 85% of his milk at Class I prices. Producers 

delivering to Processor B are economically better off I for they are 

selling 5% more milk at Class I prices; on the other hand I dairymen 

delivering milk to the other processor are disadvantaged because 5% less 

of their milk is sold at Class I prices . 

The processor pool fails to protect producers from harmful indirect 

effects of competition among distributors. Thus producers are inclined 

to favor wholesale price controls and trade regulations for processors in 

order to ensure that their processor maintains his share of the Class I 

sales market. The Council's survey revealed that 89% of the producers 

felt that the regulation of wholesale prices was necessary in order to 

provide a constant and adequate supply of milk for South Carolina. 
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The Council was told that processors did not want a market-wide 

pool because they receive more support from producers through the 

individual pool. The present individual pool arrangement encourages 

producers to be an advocate for their processor I because if he loses for 

whatever reason I the producer likewise suffers. The dairymen are put 

in the position of protecting the processor's interest as if it were their 

own. 

Also over the years a close relationship between producers and 

processors has been established. Some producers feel that their proces

sor sells a high percentage of Class I milk and fear that they would 

receive less Class I sales if their milk was pooled with sales of other 

less successful processors. 

The intent of the Dairy Commission's law is to protect the dairymen 

in order to insure an adequate supply of milk and not to keep processors 

in business. One way to protect the producer from harmful market 

effects caused by processor competition is the market-wide pool. This 

system is used in Federal Market Orders. 

By this arrangement, all producers receive the same uniform blend 

price per hundredweight of milk they deliver irrespective of the processor 

to whom it is delivered. In effect, all producers sell the same percentage 

of their milk at the same Class IliA and II prices. The principal 

advantage of the market-wide pool is that all producers are equitably 

treated. Under a milk price war brought on by processors, the producer's 

price need not suffer. 

The Dairy Commission's statutes does not clearly authorize the 

establishment of a market-wide pool and a producer settlement fund that 

would be necessary to the operation of the pool. Under present law I it 
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is questionable whether the Dairy Commission would be able to provide 

for a market-wide pool if it was deemed necessary. 

The current system forces the producer to be dependent on the 

processor. It also increases the pressure on dairymen to favor wholesale 

price controls for their own protection and thus protects the processor 

as well. Wholesale price controls inhibit competition and encourages the 

continuance of inefficient processors. The result is the consumer 

paying more than he should have to pay for milk. The only protection 

needed for processors is the proper enforcement of the Fair Trade Laws 

to ensure that unfair competition is kept to a minimum. 

Bonding Requirement Deters Public Challenge of Price-Setting Decisions 

The bonding provision of the Dairy Commission's legislation has 

prevented any public challenges to the Commission's price-setting decisions. 

Section 39-33-1050 of the 1976 Code of Laws, passed in 1968, requires 

· that any one bringing an injunction against a Commission decision must 

post bond to pay any money that may become due or owing any milk 

producer suffering damages by reason of the injunction. The financial 

requirements are so great to meet this requirement that no consumer 

challenged the Commission's right to set prices for eleven years after 

this bonding provision was established. It was not until March 1979 

when the State Consumer Advocate's Office challenged the Commission's 

price-setting decision that anyone had questioned the Commission's 

authority. 

Section 39-33-1050 reads as follows: 

Upon application and issuance of a restraining order 
or an injunction enjoining the enforcement of any of 
the provisions of this article, the court shall require 
of the plaintiff a bond of a surety company duly 
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authorized to do business in this State. The bond 
shall specify an appropriate amount, shall be in 
form satisfactory to the court and shall run to the 
State of South Carolina. 

The condition of the bond shall be that the plaintiff 
shall pay any moneys that may become due or owing 
any milk producer suffering damages or injury by 
reason of the injunction. The damages may be 
ascertained by a reference or, otherwise, as the 
court shall direct. 

Prior to 1968, it was not uncommon for the public to challenge the 

Dairy Commission's decisions to set prices . From 1959 to 1967, three 

different laws giving the Commission the ability to set wholesale and 

retail prices were declared unconstitutional by the State Supreme Court 

following a public challenge. Following the court decision in 1967 the 

law was again revised which allowed the Commission to continue to set 

retail and wholesale prices. Included in this legislation was the current 

bonding provision which effectively deterred any challenges until 1979. 

On March 19, 1979 the State Circuit Court issued a temporary injunction 

against enforcement of the Commission's wholesale price increase until 

the constitutional and statutory questions relating to setting wholesale 

prices could be resolved. 

South Carolina citizens should have the right and ability to post 

legitimate challenges to regulatory price-setting decisions. Statutes 

exist which give the court discretion on whether or not to require a 

bond if the court feels a consumer challenge may not be warranted. 

Section 15-55-60 of the 1976 Code of Laws states that: 

When no provision is made by statute as to security 
upon an injunction the court or judge shall require 
a written undertaking on the part of the plaintiff, 
with or without sureties, to the effect that the 
plaintiff will pay to the party enjoined such damages, 
not exceeding an amount to be specified, as he may 
sustain by reason of the injunction if the court 
shall finally decide that the plaintiff was not entitled 
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thereto. The damages may be ascertained by a 
reference or otherwise as the court shall direct. 

The requirements of the current bonding provision has prevented 

legitimate and reasonable challenges by the public to regulations and 

price decisions issued by the Commission. In addition, this provision 

most likely deterred the current Commission's price-setting authority 

from coming under the scrutiny of the courts as to the authority's 

constitutionality. Also it has effectively reduced the Commission's 

accountability to the public for its price-setting decisions. 

Milk Carton Shelf-life Dates Misleading 

The shelf-life dates stamped on milk cartons denoting the milk's 

age are not uniform among processors in South Carolina. This results 

in misleading information being given to the consumer who uses these 

dates to determine the freshness of the milk. Based on the dates, 

consumers are lead to believe that milk on the shelf with the most 

recent date is older and not as fresh as milk stamped with a later date. 

The present method would lead a consumer to believe that different 

brands of milk stamped with the same date were processed on the same 

date when this may not be the case. Consumers in South Carolina 

cannot rely on the dates to compare different brands of milk because 

processors determine their own shelf-life and mark their milk with dates 

varying from 7 to 14 days after the processing date. 

A processor may lose sales if his competitor shows a later date 

even though both brands were processed on the same day. One proces

sor the Council interviewed stated: 

I put an expiration date on my milk 12 days from 
when it is processed and it should last one more 
week. Another distributor could date his for 15 
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days after processing, thus showing his would be 
fresher when it really is not. 

The reason that the expiration dates on milk cartons are misleading 

is because there is no standard number of days or milk shelf-life estab-

lished for processors. Each processor conducts his own tests and 

determines the number of days his milk should be on the shelf. 

It is possible for a processor's milk to last longer than his competi-

tor's. This difference depends upon the methods of pasteurizaton, 

processing, and packaging. However, if just cause does exist for one 

processor to have a longer shelf-life, this determination should be made 

by someone independent of the processors. 

South Carolina law does require that an adequate supply of fresh, 

pure, wholesome milk for the inhabitants of the State be provided. 

However, no uniform regulation exists to ensure that consumers are 

receiving the freshest milk possible. 

The State of Florida has a shelf-life law that has been in effect 

and working well for the past six years. Seeing the need for consumer 

protection, hearings were held to determine a reasonable number of 

days for the shelf-life. The most allowed is 10 days, and the milk has 

to be good for 4 more days. A plant may receive a 12-day shelf-life 

after a 6-week testing period. Likewise, a processor can have his 

shelf-life reduced if milk samples do not meet the standard 10-day 

shelf-life criteria. 

The lack of uniform shelf-life standards undermines the purpose of 

having dates to aid consumers in their selection of milk. The current 

system gives consumers misleading information on which to make their 

milk purchase. Also it can give one processor an unwarranted advantage 

over another simply because the shelf-life standards used are different. 
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Unfair and Illegal Trade Practice Laws Need Revision 

The Audit Council reviewed the Dairy Commission's statutes dealing 

with unfair trade practices and found areas where revisions are needed. 

The Council found that some of the Commission's laws on illegal trade 

practices (1) restrict competition, (2) overlap and/or duplicate one 

another, and (3) one has even been declared unconstitutional. 

There are five separate sections in the law that involve unfair and 

illegal trade practices. Three of them specifically address the issue of 

selling milk below cost. These duplicate and overlap one another and 

in some cases they inhibit competition. This can be seen in the following 

sections of the law. 

Section 39-33-510(1): 

Proof of limitation of the quantity of milk or milk 
products sold or offered for sale to any one customer 
to a quantity less than the entire supply thereof 
owned or possessed by the seller or which he is 
otherwise authorized to sell at the place of such 
sale or offering for sale, together with proof that 
the price at which the milk or milk product is so 
sold or offered for sale is in fact below its in:Vorce 
or replacement cost, whichever is lower, raises a 
presumption of the purpose or intent to injure com
petitors or destroy competition, and shall be unlawful. 
[Emphasis Added] 

Section 39-33-1020(a): 

Selling milk below cost as a loss leader is declared 
to be unlawful and against the public welfare in 
that it eliminates competition, unfairly diverts trade 
at the producer I distributor and retail levels and 
tends to create a monopoly. [Emphasis Added] 

Section 39-33-1040: 

It shall be unlawful for any store or retail outlet to 
advertise, offer for sale or to sell within this State 
milk at less than the cost thereof for the purpose 
of, or with the effect or intent of: (a) restraining, 
lessening or destroying competition, (b) unfairly 
diverting trade from a competitor 1 (c) creating a 
monopoly, or (d) injuring a competitor. 
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The sale, advertising or offering for sale by a 
store or retail outlet of milk at less than the consigned 
or invoiced cost thereof, exclusive of any earned dis
counts 1 rebates or trade allowances 1 shall constitute 
prima facie evidence of a violation of this section. 
[Emphasis Added] 

In regard to sales below cost I there is also a conflict in the law as 

to the definition of cost. Section 39-33-1040 above indicates that the 

selling of milk less than the consigned or invoice cost thereof, exclusive 

of any earned discounts I rebates or trade allowances would be selling 

below cost. On the other hand, the law defines cost to include much 

more than this. Section 39-33-10(23) states: 

"Cost" means the trice paid or incurred in the pur
chase or rece¥h.t o any products covered by Articles 1 
through 7 of is chapter, plus all costs paid or 
incurred in doing business I which shall include I 
but shall not be limited to, the costs of receiving, 
cooling, processing, manufacturing, packaging or 
labor, salaries of executives or officers I rent I 
interest, depreciation I power, supplies, selling and 
delivery costs I advertising, storing 1 transportation I 
all maintenance costs I license and permit fees, 
insurance, credit losses and all administering costs. 
[Emphasis Added] 

A fourth section (39-33-490) of the law overlaps portions of Section 

39-33-1020 and unnecessarily identifies specific unfair trade practices. 

Section 39-33-490 consists of an attempt to prevent unfair competitive 

practices and lists seven lengthy paragraphs of various marketing 1 

advertising or trade practices that are unlawful but also states that the 

list is not inclusive. 

Another one of the five sections of the law states that stores shall 

not discriminate in price between milk or milk products of competing 

brands. This section was ruled unconstitutional by the Supreme Court 

of South Carolina in 1967 because it unduly restricts competition. 

Section 39-33-520(1) states: 
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No store shall either directly or indirectly sell, 
advertise or offer for sale any brand of milk or 
milk product for less than the price at which all 
competing brands offered for sale by such store are 
sold, advertised or offered for sale, or discriminate 
in any way in the terms or conditions of sale against 
any competing brands of milk and milk product 
offered for sale by such store; provided, however, 
any difference in the unit price at which competing 
brands of milk and milk products are sold, advertised 
or offered for sale by a store which represents the 
difference between the minimum wholesale unit price 
established by the Commission and any higher net 
unit cost to such store of such product shall not 
constitute a violation of this section. 

Free and open competition should be allowed among processors and 

retailers provided that any practices would not result in an effort to 

eliminate competition and create a monopoly. Existing Federal laws can 

help provide the protection needed against unfair trade practices. 

Predatory pricing practices by large corporate processors , such as 

attempting to sell below cost with the intent of destroying competition, 

can be controlled under the Robinson-Patman Price Discrimination Act. 

Some of the State's statutes on unfair trade practices are partially 

extracted from the Robinson-Patman Price Discrimination Act. Such 

laws at the State level can provide expedient protection for the South 

Carolina dairy industry. The thrust of the law should be to prevent 

trade practices that are an effort to eliminate competition and create a 

monopoly. 

The present laws on unfair and illegal trade practices inhibit 

competition, are difficult to enforce due to conflicting definitions and 

duplications, and limit consumers' choices in the marketplace. However, 

one of the Commission's statutes along with the Robinson-Patman Act is 

sufficient to protect the dairy industry and the public. Section 39-33-1020, 

Paragraphs (a) to (e) could be amended with a few changes in order to 
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provide a shorter I simple and comprehensive law to protect the milk 

industry from unscrupulous business tactics. 

Paragraph (a) of this section in regard to sales below cost should 

be amended to clearly reflect that this action would be illegal only if it 

was done in an effort to eliminate competition and create a monopoly. 

The remaining paragraphs could merely be shortened to be more concise. 

The purpose of Paragraphs (b) and (c) is to prohibit a seller of milk 

from discriminating against competitors of the purchaser as to discounts, 

rebates, allowances, advertising charges, or selling milk at unreasonably 

low prices for the purpose of destroying competition or eliminating a 

competitor. The law also prevents the discrimination in price between 

different purchasers of milk of like grade and quality. Paragraph (d) 

provides that the above not be deemed a violation if a seller clearly and 

convincingly establishes that it was done to meet competition. Paragraph 

(e) provides for the Attorney General to begin action against the offending 

party of any of these laws. These laws should be sufficient to maintain 

healthy competition and prevent predatory pricing tactics. 

RECOMMENDATIONS 

THE SOUTH CAROLINA DAIRY COMMISSION'S 

PRICE CONTROL AUTHORITY SHOULD BE 

RESTRICTED TO THE SETTING OF PRODUCER 

PRICES. THIS WILL ELIMINATE THE NEED FOR A 

REBATE SYSTEM, THEREFORE 1 THE REBATE 

SYSTEM SHOULD BE DISCONTINUED. 
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AUTHORITY SHOULD BE GIVEN TO THE COMMISSION 

TO SET RESALE PRICES ON AN EMERGENCY BASIS 

ONLY AFTER ALL OTHER REGULATORY ALTERNA

TIVES HAVE FAILED. THE AUTHORITY SHOULD 

BE LIMITED TO A PERIOD OF 120 DAYS AND THE 

COMMISSION SHOULD HOLD A PUBLIC HEARING 

PRIOR TO EXERCISING SUCH POWERS. THE 

COMl\1ISSION SHOULD PERIODICALLY REVIEW ANY 

OUTSTANDING PRICES WHICH IT ESTABLISHED 

UNDER EMERGENCY CONDITIONS AND SHOULD BE 

AUTHORIZED TO EXTEND SUCH PRICES FOR A 

PERIOD NOT EXCEEDING NINETY DAYS, ONLY 

AFTER A PUBLIC HEARING. 

SECTION 39-33-1050 OF THE SOUTH CAROLINA 

1976 CODE OF LAWS REQUIRING THE FILING OF 

BOND TO OBTAIN AN INJUNCTION AGAINST THE 

ENFORCEMENT OF THE DAIRY COMMISSION'S LAWS 

AND REGULATIONS SHOULD BE REPEALED BY THE 

GENERAL ASSEMBLY. PROTECTION CAN BE 

GIVEN TO THE DAIRYMEN FROM UNREASONABLE 

AND UNNECESSARY LEGAL CHALLENGES AT THE 

COURT'S DISCRETION BY THE PRESENT SECTION 

15-55-60 OF THE 1976 CODE OF LAWS. 

THE DAIRY COMMISSION SHOULD BEGIN USING 

THE COSTS OF PRODUCTION TO A REPRESENTA

TIVE NUMBER OF PRODUCERS AND CONTINUE TO 
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UTILIZE AN ECONOMIC FORMULA IN SETTING 

PRODUCER PRICES. THE FORMULA SHOULD 

INCLUDE PRODUCER COSTS, ECONOMIC AND 

MARKET ALIGNMENT FACTORS. 

CLEMSON UNIVERSITY SHOULD BE ASSIGNED THE 

RESPONSIBILITY TO ANNUALLY DETERMINE THE 

ACTUAL COST OF MILK PRODUCTION TO A 

REPRESENTATIVE NUMBER OF SOUTH CAROLINA 

DAIRYMEN. 

THE DAIRY COMMISSION SHOULD HOLD PUBLIC 

HEARINGS PRIOR TO EACH PRICE CHANGE AS 

REQUIRED BY LAW. 

THE DAIRY COMMISSION'S LAW SHOULD BE 

AMENDED IN ORDER TO CLEARLY AUTHORIZE THE 

ESTABLISHMENT OF A MARKET-WIDE MILK POOL. 

THE IMPLEMENTATION OF A MARKET-WIDE POOL 

SHOULD BE AT THE OPTION OF THE COMMISSION. 

THE DAIRY COMMISSION SHOULD HOLD HEARINGS 

AND CONDUCT A STUDY TO DETERMINE THE 

FEASIBILITY OF DEVELOPING AND IMPLEMENTING 

A MARKET-WIDE POOL TO PROTECT PRODUCERS 

FROM HARMFUL INDIRECT EFFECTS OF COMPETITION. 
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LEGISLATION SHOULD BE ENACTED TO REQUIRE 

THE UNIFORM REGULATION OF THE SHELF-LIFE 

OF MILK AND MILK PRODUCTS IN THE STATE. 

THE DEPARTMENT OF HEALTH AND ENVIRON

MENTAL CONTROL SHOULD HOLD HEARINGS, 

CONDUCT SCIENTIFIC SHELF-LIFE STUDIES, AND 

PRESCRIBE BY REGULATION THE MAXIMUM 

SHELF-LIFE PERIOD DURING WHICH SUCH PROD

UCTS MAY BE OFFERED FOR SALE. 

THE DAIRY COMMISSION'S STATUTES CONCERNING 

UNFAIR TRADE PRACTICES INVOLVING THE DISTRI

BUTION AND MARKETING OF MILK AND MILK 

PRODUCTS SHOULD BE AMENDED TO APPLY ONLY 

TO THOSE PRACTICES THAT ARE IN AN EFFORT 

TO ELIMINATE COMPETITION AND CREATE A 

MONOPOLY. THIS WOULD PROVIDE FOR THE 

RETENTION AND MODIFICATION OF SECTION 

39-33-1020, PARAGRAPHS (a), (b), (c), (d) and 

(e) AND THE REPEAL OF SECTIONS 39-33-510, 

39-33-1040, 39-33-490 AND 39-33-520. 
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CHAPTER III 

MANAGEMENT FINDINGS 

Incorrect Price Information Given to the South Carolina Farm Bureau 

Which was Transmitted to the General Assembly 

The Commission Director in a report prepared for the South Carolina 

Farm Bureau overstated the prevailing retail prices of milk in South 

Carolina's neighboring states of Georgia, North Carolina and Virginia 

(see Table 11). This information was transmitted to the General Assembly 

by the Farm Bureau. This report made the South Carolina retail price 

of $1.95 per gallon to appear relatively low in comparison to neighboring 

states thereby distorting the true picture of South Carolina's milk 

prices. 

The Dairy Commission stated the prevailing retail price of milk as 

of March 1, 1979 to be $2 .19 per gallon in Georgia. However, price 

statistics provided by the Georgia State Department of Agriculture to 

the International Association of Milk Control Agencies (IAMCA) for the 

week of February 5-9, 1979 depicted a prevailing price of $1.77 and 

$2.02 per gallon for two Georgia markets. The following month's report 

(March 5-9 I 1979) carried prevailing prices of $1. 77 and $1. 98 per 

gallon for the two Georgia markets. Consequently I the highest prevailing 

price provided by Georgia officials ($2. 02) was still 17¢ per gallon lower 

than the $2 .19 figure provided by the Dairy Commission. 
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TABLE 11 

RET AIL PRICES OF ONE GALLON - WHOLE MILK 

S. C. Dairy Commission International Association of Milk Control Agencies 
State and Market March 1, 1979 February 5-9t 1979 March 5-9, 1979 

Range Prevailing Range Prevailing Range Prevailing 

Alabama $1.89-2.23 $1.93 
Montgomery $1.90-2.34 $1.98 
Birmingham 1.82-2.34 1.90 

Georgia 1. 59-2.25 2.19 
Macon $1.98-2.20 $2.02 1.85-2.02 1.98 

I Dalton 1.69-1.85 1. 77 1.69-1.85 1. 77 
00 
1.0 

I Mississippi 1.35-2.22 2.06 
Gulfport 1.35-2.19 2.09 
Starkville 1.89-2.22 2.06 2.17 2.17 
McComb 1.89-1.92 1.89 1. 79-2.30 1.89 
Jackson 1.95-2.35 2.35 

North Carolina 1. 79-2.05 1.99 
Asheville 1. 79-2.05 1.89 1. 79-1.95 1.91 
Charlotte 1. 79-1.99 1.99 1.69-1.99 1.99 
Greensboro 1.89-1.99 1.89 1.89-1.99 1.89 
Raleigh 1.99 1.99 1.99-2.09 1.99 

Virginia 
Eastern 1.89-2.05 1.93 1.83-1.99 1.87 1. 75-2.05 1.87 
Southwest 1. 69-1.99 1. 79 1. 79-2.09 1.65 
Western 1.49-2.05 1. 79 1.65-1.91 1.65 

South Carolina 1. 71-1.99 1.95 1.60-1.85 1.83 1. 71-1.97 1.95 



The South Carolina Dairy Commission supplied a prevailing retail 

price for North Carolina of $1.99 per gallon. Yet, the North Carolina 

Milk Commission reported for the period February 5-9, 1979 prevailing 

retail prices of $1.89 for two markets and $1.99 for two other markets 

in the state. For the March 5-9, 1979 survey 1 North Carolina reported 

prevailing prices for their four markets of $1.89, $1.91 and $1.99 (two 

markets) per gallon. As a result, the South Carolina Dairy Commission 

depicted the situation in only two of the markets reported by the North 

Carolina Milk Commission. These two markets had the highest retail 

prices in the State. 

The South Carolina Dairy Commission gave a prevailing price of 

$1.93 per gallon for the State of Virginia's eastern market as of March 1, 

1979. However, the price statistics provided by Virginia for February 5-9 I 

1979 was for three markets. The eastern market was reported as $1.87 

per gallon and the remaining two markets were both listed as $1.79 per 

gallon. Furthermore, Virginia reported for March 5-9, 1979 no change 

in the eastern market's prevailing price of $1.87 per gallon and revealed 

a decrease in the other two markets from $1. 79 to $1. 65 per gallon. 

Thus the eastern Virginia market that the South Carolina Dairy Commis

sion chose to report to the Farm Bureau had the highest milk prices 

among the three markets. In addition, the Commission overstated the 

prevailing price by 6¢ per gallon for that market. 

State dairy commissions provide price information each month to 

the International Association of Milk Control Agencies that are published 

monthly in a report entitled "Supermarket Milk Price Survey." It would 

be reasonable to assume that the prices supplied by the South Carolina 

Dairy Commission to the Farm Bureau for March 1, 1980 should have 
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been close to the prices as reported to the IAMCA for February and 

March. 

The Director of the Dairy Commission was questioned as to his 

source of information for the prices he supplied the South Carolina 

Farm Bureau. He stated that in general he used the International 

Association for Milk Control Agencies Monthly Report and may have 

called up Winn Dixie or Colonial stores in the various states or the 

State Dairy Commissions. The Council then inquired as to the reason 

the prices he supplied the Farm Bureau were higher than those displayed 

in the International Association for Milk Control Agencies report for 

Georgia, North Carolina and Virginia. 

In regard to Virginia and North Carolina the Director stated that 

he procured the prices from the Virginia and North Carolina Dairy 

Commissions. Yet, when asked who supplies the price statistics to the 

International Association of Milk Control Agencies, he admitted that the 

State Dairy Commissions report this data to the Association. The 

Council had procured its information from the International Association 

(supplied by State Dairy Commissions). The prices supplied to the 

Farm Bureau by the South Carolina Dairy Commission should not have 

exceeded those published by the International Association of Milk Control 

Agencies. 

In reference to Georgia, the Director stated that he most likely 

collected the price information from the Winn Dixie and Colonial stores 

because they cover a large portion of the state. Yet, the prevailing 

retail price he derived from the survey was 17¢ higher than that reported 

by the Georgia Department of Agriculture for that time period. 
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In an interview with the South Carolina Farm Bureau on May 14, 

1979 the Audit Council was given a copy of a letter containing milk 

price information that the Farm Bureau had prepared for the General 

Assembly in March of 1979. The information packet contained retail 

milk price statistics of eight southeastern states. Since the Dairy 

Commission had given the Audit Council copies of the monthly reports 

of the International Association of Milk Control Agencies, the Council 

compared the prices on six of the states contained therein with those 

the Commission had provided to the Farm Bureau. The Dairy Commission 

reported the prices as of March 1, 1979. For this reason, the Council 

reviewed the International Association's monthly reports for February 5-9 

and March 5-9, 1979. In an interview on April 4, 1979 the Council 

asked the Director if he felt the report was accurate. He replied: 

Yes. When I have checked prices in other states 
they appear to agree with the report. I have not 
heard any criticism from the industry. 

State dairy commissions that survey their state for providing 

information to the IAMCA would have been the most reliable source from 

which to collect milk retail prices. The failure to utilize the price 

statistics collected by State dairy commissions resulted in the South 

Carolina Farm Bureau providing the South Carolina Legislature with 

erroneous retail prices for milk. The price of milk in Georgia, North 

Carolina, and Virginia was overstated. This caused the South Carolina 

price of $1.95 per gallon that was reported to the Farm Bureau to 

appear relatively low in comparison to the neighboring states. Based 

on the monthly report for Georgia, the Commission should have reported 

a price no higher than $2. 02 per gallon rather than the $2 .19 it supplied. 

As to Virginia, it should not have reported a price greater than $1.87, 
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but the Commission supplied a price of $1.93 for the eastern market. 

Neither did they consider the two other markets with a price of $1.79. 

The reporting of the North Carolina prevailing price as $1.99 completely 

ignored two markets with prices lower than South Carolina. 

The letter to members of the South Carolina General Assembly from 

the South Carolina Farm Bureau stated: 

The enclosed information was developed at the 
request of several State legislators, some of them 
admittedly unfriendly toward the dairy industry, 
but willing to listen and desiring more information. 

However I rather than merely getting more information in order to 

assist them in decision and policy making, the General Assembly received 

incorrect information. Had accurate comparative information been reported, 

it would have been revealed that South Carolina's prices were not as 

low as represented. Providing such erroneous statistics was due to 

managerial neglect by the Director and reflects a disregard of the 

responsibility to provide accurate information to the public and the 

General Assembly. 

Lack of Turnover in the Membership of the Commission 

There has been little turnover in the membership of the South 

Carolina Dairy Commission. From 1958 to 1977 there were five persons 

who were appointed four or more times to serve as Commission members. 

Of these five, three received five appointments I one received four 

appointments I and one was appointed to serve six terms. Four of the 

five members served together for 11 years (1962 to 1973). 

One of the members served as chairman of the Commission for 14 

years (1962-1975). The present chairman of the Commission has been 
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in that position for the last four years and has served six terms for a 

total of 18 years. 

Section 39-33-230 of the 1976 South Carolina Code of Laws sets the 

appointments to the Commission at three-year terms. The law does not 

limit the number of terms a Dairy Commission member may serve. The 

chairman is elected by the Commission members annually. The four 

consumer members and the member representing the retail stores of the 

State and the distributor member are appointed by the Governor. Two 

producer members are nominated from each of the three zones in the 

State by producers living in those zones. From the nominees the 

Governor appoints one producer from each of the three zones. 

Little attention has been given in the past to the number of years 

persons have served on public boards and commissions. Accordingly, 

not much consideration has been given to the continuous reappointment 

of members for a number of terms. However; with the recent renewed 

interest in regulatory boards, resulting in part from the increasing 

number of states passing "Sunset" legislation, the existing laws and 

policies governing these boards are being reviewed and evaluated. 

The length of service of commission and board members was one of 

the issues discussed at four regional workshops in 1975 on "Cooperative 

Planning to Improve Occupational Regulation. " The meetings were 

attended by nearly 100 officials from 30 states. Participants included 

state legislators , licensing administrators, attorney general staff members, 

governor's aids, and consumer officials. The final report "Improving 

Occupational Regulation," prepared by the Educational Testing Service 

for the U. S. Department of Labor stated: 

Most participants agreed that there was value in 
turnover. There should be limits , said one indi
vidual, so that the same individual doesn't serve 
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for 30 years. The most common suggestion was a 
maximum of two (and not more than three) terms of 
three or four years. 

In 1977 another study of government regulatory boards entitled I 

"Licensing Boards and Host Departments I 11 was performed by the State 

of Minnesota. The Management Services Division of the Department of 

Administration concluded: 

We believe that periodic rejuvenation of licensing 
boards by turnover in membership benefits both the 
boards and the policies adopted by them. Member
ship tenure of 15 to 25 years appears excessive. 
We recommend that the legislature consider adopting 
legislation to limit membership terms for all board 
members ... 

One potential problem that must be guarded against from continuous 

service of Commission members for prolonged periods is a growing 

inability to distinguish ·between the public interest and the interest of 

those subject to regulation. The frequent contacts with the industry 

they regulate over the years can result in Commission members treating 

the industry as a client whose interest comes first and forgetting their 

responsibility to the public. 

More frequent additions of new members to the Commission would 

bring new perspectives to Commission meetings and decisions. They 

would probably be more inclined to question the policies and procedures 

that may have become more traditional than practical. Also, the public's 

perception . of the Commission's decisions would be improved by more 

frequent turnover of members. 

In summary, more rotation among the Commission members would 

(1) improve the level of confidence in the activities of the Commission 

from both the industry and the public, (2) reduce the possibility of 

"special" relationships developing between the industry and the Commis

sion members I and (3) would increase the level of accountability and 
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responsiveness of the executive management of the Commission to the 

policies of the Board and the needs of both the industry and the public. 

Inadequate Representation of Consumers 

The South Carolina Dairy Commission does not provide the consumer 

of the State with adequate representation. The consumer members of 

the Dairy Commission have a poor attendance record at Commission 

meetings compared to the industry members. In addition, the four 

consumer members represent the minority on the Commission compared 

to five industry representatives. These two areas are reviewed in 

detail in the following pages. 

Poor Attendance By Dairy Commission Consumer Members 

A review of the minutes of Dairy Commission meetings revealed 

that the consumer members have had a poor record of attendance. The 

attendance of Commission members for 21 meetings for the period begin

ning February 2, 1977 to April 19, 1979 revealed that at 14 of the 

Dairy Commission meetings held, at least one of the four consumer 

members was absent. Out of 21 meetings the industry had all five 

members present 17 times (81%), while all four consumer members were 

present only 7 times (33.4%). 

One factor in the lack of representation by consumer members is 

the delay in the reappointing of consumer members whose terms have 

expired. The term of one consumer member expired on April 10, 1978 

but no one was appointed to fill the position until July 19, 1979. 

However, the member attended Commission meetings until December 14, 

1978. The Dairy Commission Director wrote the Governor on June 2, 

1978 stating that this member's term had expired. The Commission 
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never received written notice I but it was their understanding from 

conversations with the Governor's Office that the member had been 

reappointed. The Director later learned that the member had not been 

reappointed officially. The Council found that there was a letter on file 

in the Governor's Office dated April 17 I 1978 reappointing this member 1 

however I it was never filed with the Secretary of State as required to 

effect the appointment. The Dairy Commission Director again notified 

the Governor's Office in writing on June 1 1 1979 that no one had been 

reappointed to fill the vacancy. A new consumer member was appointed 

effective July 19 I 1979. Another member resigned on January 9 I 1979 

and attended meetings through February 5, 1979. A replacement was 

appointed effective May 11 1 1979. 

Another factor contributing to poor representation by consumer 

members is the frequent conflicts between scheduled Dairy Commission 

meetings and the priorities and demands of the members' personal 

business. The Council interviewed two of the consumer members and 

they stated that consumer members with business interests sometimes 

must place higher priority on their business rather than Dairy Commis

sion meetings and will thus miss some meetings. 

A noted authority who recently addressed the State on regulatory 

boards and commissions gave another reason why attendance by consumer 

members may be poor. He stated I "Public members are very often 

disappointed when they get relegated to a regulatory board because 

these jobs don't have much glamour I in fact I they come to a few meetings 

and find it is pretty dull. .. most of the time they stop attending." 

When the State of Nevada became concerned about the attendance 

of its Dairy Commission members the Legislature adopted a law that 

states: 
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Absence from two consecutive meetings of the 
Commission constitutes good and sufficient cause for 
removal of a member by the Governor. 

Public members need to be in attendance at Commission meetings in 

order to keep abreast of issues and problems affecting the milk industry 

and to ensure that there will be input from groups other than those 

representing the milk industry. While consumer members may be unfamiliar 

about some of the technical aspects of the milk industry they can contribute 

to Commission deliberations by raising questions and providing a different 

point of view. The more members that are present, the more the 

likelihood that the impact of public members will be felt. 

The lack of attendance by consumer members, regardless of the 

reason, results in the consumers of the State not being fully represented 

as authorized by law. The law affords the Dairy Commission the input 

of four consumers to provide both the public consumer's point of view 

and a consumer vote on the complex deliberations of the milk industry. 

The potential for protecting the consumer's interest cannot be realized 

when all consumer members are not present to share in the decision-

making process. 

Consumer Members in the Minority 

Consumer members are in the minority on the South Carolina Dairy 

Commission. The Commission consists of five members with an interest 

in the milk industry, four consumer members, and the Commissioner of 

Agriculture serving as an ex officio member. 

The law is very specific as to the qualifications of those members 

with interest in the milk industry; however, it does not establish any 

requirements for the consumer members. Section 39-33-220(1) of the 
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South Carolina Code of Laws authorizes the qualifications and appoint

ment of members to be as follows: 

The Commission shall consist of ten members. 
Three of the members shall be producers of grade A 
milk who are not directly or indirectly engaged in 
the distribution of milk I one member shall be engaged 
within this State in the business of processing or 
manufacturing and distributing milk or milk and 
frozen desserts or frozen dairy foods 1 one member 
shall own or operate within this State a store as 
defined in Section 39-33-10, four members shall 
represent the consuming public and the Commissioner 
of Agriculture shall serve ex officio without voting 
privileges except in cases of tie votes among those 
members present and voting at any meeting of the 
Commission. 

The Council contacted the milk control agencies in 18 other states 

concerning the composition of their milk control boards or commissions. 

The information received from 15 states revealed that five had at least 

an equal representation of consumers on the commissions. The North 

Carolina Milk Commission consists of five milk industry members and 

five consumer members. The Virginia State Milk Commission is composed 

of three industry members and five consumer members. The Administrator 

of the Virginia Commission is counted as a consumer member serving 

ex officio without a vote. Four out of five on the Maine Milk Commission 

are consumer members, the Commissioner of Agriculture being the fifth 

member serving ex officio. The States of Montana and Nevada have 

milk commissions that consist of consumer members only. The Montana 

Board of Milk Control has five consumer members, and the Nevada 

Dairy Commission has three. 

Unlike other states, Nevada is specific in its law as to the quali

fications of the consumer members. It states that one member shall be 

a public accountant or certified public accountant, one an agricultural 

economist, and one shall be experienced in banking or finance. None 

are to have any connection with any segment of the dairy industry. 
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An equal representation of consumer and industry members on the 

South Carolina Dairy Commission would increase public confidence in the 

regulatory process. The providing of equal representation should 

demonstrate recognition of the public policy nature of the many decisions 

faced by the Dairy Commission and would institute a system that ensures 

that these decisions will be made by a Commission containing a diversity 

of perspectives. In addition I the appointment of consumer members who 

are either knowledgeable about the milk industry or who have professional 

background or specialized skills would enable them to more effectively 

contribute to the work of the Commission. 

The lack of equal representation of consumer members can undermine 

the public's confidence in the regulatory process and especially in 

regard to decisions made on milk price increases. Regulation affects 

consumers' vital interests; however, they are prevented by the current 

law from sharing equally with industry representatives in the decision

making process. 

Inadequate Handling and Response to Complaints 

The Dairy Commission does not investigate 1 document, and resolve 

complaints adequately. No consistent procedure is used for handling 

complaints, and inquiries by phone or in person are not recorded. A 

central complaint file is not maintained for distributor and retailer 

complaints and reports of alleged violations of laws and regulations are

not investigated. In addition, the Dairy Commission is not responsive 

to consumer complaints. These two findings are discussed below. 
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Failure to Fulfill Mandate 

The Commission has no established procedures for processing 

complaints 1 but tries to handle them informally. A central complaint file 

is not maintained for complaints concerning distributors. Consequently I 

the Council examined the individual files maintained at the Commission 

and reviewed minutes from Commission meetings in order to ascertain 

the number and type of complaints. 

Forty-three complaints were identified during the period 1975-1979. 

Twenty-two (51%) of the complaints were from retailers primarily ques

tioning why they had not been receiving rebate checks or why distrib

utors had not informed them they were entitled to a rebate. Fifteen 

(35%) of the complaints 1 of which nine were made at Commission meetings I 

were directed toward the Commission. They consisted of dissatisfaction 

with delays in application approvals or protests against various regulatory 

requirements. However I there were six (14%) written complaints of 

relatively greater significance in that they alleged violations of laws or 

regulations deserving prompt investigative action. The Audit Council 

could not find evidence for four of the complaints to indicate that the 

Commission investigated the alleged violations. 

For example I two complaints were registered in 1977 concerning 

free shirts given to customers that purchased a particular brand of 

milk. Such an offer is in violation of South Carolina Code 39-33-490(3)(b) 

prohibiting unfair marketing practices such as: 

Giving I offering to give or allowing any secret 
rebate I unearned discount, free services, financial 
aid I free fixtures or equipment or any other thing 
of value I either directly or indirectly, to any 
consumer or prospective consumer ... [Emphasis 
Added] 
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Correspondence to one of the complainants indicated that the 

violation would be discussed at the next Commission meeting. However, 

examination of the official minutes of the Commission meeting revealed 

that the complaint was not discussed. The Council contacted the com

plainant and he stated that he knew of no action ever taken by the 

Dairy Commission. The Council also contacted the processor accused 

and he stated the Commission telephoned him to inquire about the 

allegation, but no further action was taken. No records were found 

indicating that any investigation was conducted to ·determine if the law 

had been violated. 

Another complaint was made by a processor against a competitor 

for providing a flat 15% rebate to a chain of convenience retail stores 

who would probably only qualify for a 5% rebate under State regulation. 

The complainant stated that his company would meet this competition 

unless he heard from the Dairy Commission within five days. The 

Commission stated in its response to the processor: 

The Commission will act upon the information which 
you supplied, but it would be inappropriate for you 
to assume that your intended action is approved by 
the Commission in the absence of further investigation. 

The complainant was contacted by the Audit Council, and he stated the 

Commission never contacted him again about the alleged violation. The 

complainant's attorney advised him to meet competition with a 15% discount 

because they had filed a letter with the Commission. The Council found 

a handwritten memo in the accused processor1s file indicating that it 

was a draft letter to him and the convenience retail chain. However, 

no copies of letters were found showing that either business had been 

contacted nor was there any other evidence that the complaint was 

acted upon by the Commission. 
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A similar complaint was made by another processor concerning 

illegal discounts for convenience stores. He stated that he could not 

provide definite proof of the activity I but his company would have to 

start offering the same discounts because it was losing business. The 

Dairy Commission wrote the processor two weeks later stating that the 

Commission did not have any evidence of the practices that he alleged 

to exist and cited his failure to offer any information to substantiate his 

allegations. There is no evidence available showing that the Dairy 

Commission investigated to determine whether or not this illegal activity 

was occurring between some processors and convenience stores. 

Due to a lack of managerial initiative, the Dairy Commission does 

not have a systematic procedure for effectively investigating, documenting 

and resolving complaints from the dairy industry. According to the 

Director I the standard procedure is to inform the party by telephone of 

the regulatory infraction. The Council found no documentation to 

substantiate any telephone calls I nor any evidence that further investi

gation was made to ensure compliance with State laws and regulations. 

Management is remiss in not recognizing the importance of responsiveness 

to industry complaints I and maintaining formal records of complaints I as 

well as I any actions taken to investigate complaints. 

The failure of the Commission to investigate and follow-up on 

complaints is in violation of Section 39-33-300 (l)(a) of the 1976 South 

Carolina Code which states it is the responsibility of the Dairy Commis-

sian to: 

Issue such orders and promulgate rules and regu
lations as shall be necessary to make the provisions 
of Article l through 7 of this Chapter effective 
and to ensure the proper enforcement thereof. 
[Emphasis Added] 
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By not developing proper enforcement and monitoring procedures 

in responding to complaints, no incentive exists to ensure compliance 

with the law. Processors and retailers giving and receiving illegal 

discounts are protected and rewarded while those complying with the 

law are penalized through the loss of milk sales. Also no method exists 

for the Commission to analyze any trends in complaints that would be 

useful in identifying problem areas. Effective and expedient responsive

ness to complaints is mandatory for the Commission to fulfill its role as 

a protector of the public interest and the dairy industry. 

Consumer Complaints Ignored 

Over the past seven years I twenty-eight consumer complaints were 

registered with the Dairy Commission. Twenty-three (78%) of these 

were consumers voicing objections to price increases promulgated by the 

Commission. Responses to these complaints have been sporadic. None 

of the three complaints filed in 1979 nor the two complaints made in 1975 

were answered by the Dairy Commission. 

When contacted by the Council, two of the consumers filing complaints 

in 1979 felt that they had been completely "ignored." The only course 

of action left to a consumer would be to file a complaint with the Consumer 

Advocate's Office. If contacted, the Consumer Advocate tries to explain, 

for instance I why a price increase has occurred. The Consumer Advocate 

instructs the consumer to contact the Dairy Commission, if he has not 

done so previously, in order that the Commission might know how many 

consumers are concerned. 

Any further action is deterred by current law (Section 39-33-1050 

of the 1976 Codes) requiring any party that seeks an injunction against 

-104-



a provision issued by the Dairy Commission to post bond. Posting of a 

bond "satisfactory to the court" is to protect "any milk producer suffering 

damages or injury by reason of the injunction," however, it can have a 

chilling effect on any consumer who might try to protest an increase in 

the price of milk (see p. 77). 

The disregard of the consumer is indicative of the Dairy Commission's 

failure to recognize its responsibility to the public. Being responsive 

to consumer complaints and inquiries is essential for the Commission as 

the public's liaison to the dairy industry. This lack of responsiveness 

can undermine the public confidence in the ability of the Dairy Commission 

to carry out its intended mandate and allows violations to go undetected. 

Failure to Conduct Financial Audits and Investigations 

The Dairy Commission is not conducting the audit and investigative 

functions necessary for the protection of the dairy industry and the 

consumer. The Commission has never completed a financial audit or 

investigation of any licensed milk distributor although it has stated so 

in its annual reports to the General Assembly. 

The Commission was appropriated $94,084 to fund its audit section 

in FY 79-80. _ The Council questioned the Commission's Director and 

Assistant Director/Chief Auditor about the agency's audit and investiga

tive duties. The Assistant Director said that his auditing section was 

only concerned with milk utilization audits. He said that his section 

has not conducted a rebate audit since 1974-1975 (see p. 71) and has 

never conducted any financial audits or investigations of the industry. 

The Assistant Director said these duties were controlled by the Director 

and did not come under his supervision. 
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When interviewed I the Director said the Commission ·last attempted 

a financial audit in 1977. He said that in its history the Commission 

has never completed a financial audit of any distributor or producer. 

On investigation of complaints, the Director stated that the Commission 

sometimes checks allegations of selling at below minimum cost. When 

asked to produce the files maintained on such complaints the Director 

stated that the Commission does not keep files on complaints or the 

results of any investigation (see p. 100). 

In its annual report to the General Assembly for 1977-1978 the 

Commission stated: 

Periodically, limited financial audits and investigations 
of licensed distributors were performed in connection 
with suspected violations of statutory prohibition 
against predatory trade practices and violations of 
minimum prices. 

Also I South Carolina Code Section 39-33-300 subparagraphs four 

and seven specify what authority and duties the Commission has in 

conducting audits and investigations: 

( 4) (The Commission may) authorize its employees 
or agents to enter all places or things I except 
private homes I where any of the products 
covered by Articles 1 through 7 of this chapter 
are produced, processed, manufactured, stored, 
transported, sold or offered for sale, or other
wise handled, and where books and records 
relative thereto are kept for the purposes of 
(a) . . . . (b). . . auditing, photographing, 
marking for identification I or otherwise 
inspecting such books and records 

* * * * * 
(7) Conduct investigations or surveys as the Com

mission may deem necessary for the purposes 
of obtaining information regarding prevailing 
good business practices with respect to condi
tional sales contracts I rental or lease agreements 
and maintenance or service contracts I and the 
terms I interest charges, rates and conditions 
relative thereto covering any types of fixtures 
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and equipment sold, rented or leased to whole
sale consumers or maintained and serviced for 
wholesale consumers by any person required to 
be licensed by Articles 1 through 7 of this 
chapter. 

The Commission's negligence in its audit duties has produced an 

attitude of indifference to its proper investigative and auditing role as 

a regulatory agency. By not properly operating as a regulatory agency 

the Commission is remiss in its duties to protect the public and regulate 

the dairy industry. 

Inaccurate Reporting of South Carolina's Milk Production and Utilization 

The Dairy Commission has failed to include all of South Carolina's 

milk production and the receipt of all out-of-state milk in its Grade "A" 

Dairy Industry Monthly Report. This report is used to monitor the 

condition of the dairy industry and for decision-making by members of 

the Commission. 

In reviewing the milk production and sales for South Carolina and 

out-of-state plants, for the first quarter of 1979, the Council found 

that three licensed distributors out of 35 were not included in the 

South Carolina's Grade "A" Dairy Industry Monthly Report. Two of the 

distributors were licensed producers in the State and had not reported 

their receipts or sales since July 1978. Their receipts were approximately 

60,000 pounds per month for the first quarter of 1979. Bottled milk 

imported in South Carolina by an out-of-state distributor supplying its 

own retail chain store never has been reported on the monthly report. 

This distributor's receipts were an average 307,800 pounds per month 

for the first quarter in 1979 . 
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The Director of the Dairy Commission stated that production and 

sales for the three licensed distributors should have been included as a 

part of the South Carolina's Grade "A" Dairy Industry Monthly Report. 

The information had not been obtained because the Dairy Commission 

had not required the distributors to file the "Monthly Report of Milk 

and Cream Receipts I Sales and Utilization." The Director said Commission 

staff would have to travel to two South Carolina distributors in order to 

procure the information for the report because the distributors refused 

to forward it to the Dairy Commission. It was pointed out that since 

one of their field auditors had been on sick leave for an extended 

period that they did not have the personnel to visit the distributors. 

It was thought by the Director that the out-of-state distributor's 

imported milk was captured through the Distributor's Assessment Return 

Report and was thus not excluded from the monthly report. However, 

a review of the first quarter of 1979 indicated it was omitted I and the 

Assistant Director stated that the distributor's milk had never appeared 

on the report. 

According to Section 39-33-300 (2) of the 1976 Code of Laws the 

Dairy Commission may: 

Require each distributor, on or before the twentieth 
of each month, to make a report under oath to the 
Commission upon such forms and containing such 
information as may be prescribed by the Commission 
for the effective enforcement of Articles 1 through 
7 of this chapter. 

The Dairy Commission did elect to require each distributor to submit a 

report. Regulation No. 5(B) dated June 15 1 1967 promulgated by the 

South Carolina Dairy Commission states: 

Each distributor, on or before the twentieth of each 
month, shall submit to the Commission a report 
covering the previous month's operations I and the 
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report shall be in such detail as prescribed by the 
form furnished by the Commission. [Emphasis 
Added] 

The report was entitled the "Monthly Report of Milk and Cream Receipts I 

Sales and Utilization. " A statement on the report beneath the distri

butor's name and address says: 

This report is required by Statute to be returned 
not later than the 20th of the following month, but 
an earlier submission date is requested. [Emphasis 
Added] 

Furthermore, Section 39-33-300 (8) of the 1976 Code of Laws states that 

the Commission may: 

Institute such actions at law or in equity as may 
appear necessary to enforce compliance with any 
provision of Articles 1 through 7 of this chapter or 
with any rule and regulation duly promulgated or 
order issued by the Commission. [Emphasis Added] 

However I there is no evidence that the Dairy Commission chose to 

utilize its statutory authority to enforce compliance with State laws and 

regulations. 

The failure to require all distributors to file a Monthly Report of 

Milk and Cream Receipts I Sales and Utilization violates the Dairy Com-

mission's own regulation and understates the receipts I sales and utiliza-

tion of milk on the South Carolina's Grade 11A" Dairy Industry Monthly 

Report. Although the distributors omitted constitute a small percentage 

of the total, the lack of action by the Commission demonstrates a disre

gard for the accurate record-keeping on the status of the milk industry 

and the equal enforcement of the State's laws and regulations. 

Dairy Commission Overcharging Milk Industry for Operation of Commission 

The Dairy Commission overcharged the milk industry $15 1 255 for 

the operation of the Commission over the two-year period FY 76-77 and 
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FY 77-78. Dairy producers and distributors are assessed the cost of 

operating the Commission and regulating the industry. The Dairy 

Commission is funded in effect by assessing the dairy industry approxi

mately 2~ per 100 pounds of milk with the producer paying one-third 

and the distributor paying two-thirds of the totaL Each month distribu

tors are required to forward to the Dairy Commission a Distributor's 

Assessment Return and payment for the month. Monies collected are 

deposited in the State General Fund, and the Commission is funded each 

year from the General Fund with the provision that the assessments 

collected at least equal the amount appropriated. 

The Commission incurred operating costs of $159,866 in fiscal year 

1976-77 and charged the producers and distributors a total of $156,059, 

which was $3,807 less than was needed. The following year (FY 77-78) 

the milk industry was overcharged $19,062 because the Commission 

spent $165,759, yet assessed the milk producers and distributors $184,821. 

The overcharging of producers and distributors is a result of poor 

budget analysis and preparation by the Dairy Commission. A Commission 

staff member interviewed by the Council said that it is required by the 

Appropriation Act to collect an amount from the milk industry equal to 

the State funds appropriated to the Dairy Commission. It was then 

suggested to the Commission that perhaps it was requesting too large 

an appropriation of State funds from the General Assembly each year. 

The Council pointed out that an amount should be requested that would 

be more in accordance with their needs. The staff member stated that 

the State Auditor's Office instructs them as to their "piece of the pie" 

to ask for of the total State budget, and it always has been an increased 

amount. 
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However, the Dairy Commission is responsible for reviewing its 

own financial requirements and recurring expenses and for requesting 

appropriations in accordance with their needs. The 1976-77 Appropria

tion Act requires each agency to justify the entire amount of money it 

is requesting. The intent of the General Assembly is that each State 

agency justify its recurring expenses as well as any new or additional 

expenses. Agencies should not request excessive appropriations. 

The Dairy Commission prepared its 1977-78 budget in a manner 

that significantly inflated its fiscal needs. As a result of the excess 

charges, the milk industry is forced to pay more than it cost for the 

regulation of the industry by the Dairy Commission. Furthermore I the 

additional cost incurred, due to overcharging I adds to the cost of 

producing and processing milk. The Commission's appropriation for 

1978-79 was increased to $192,920 or 16.3% above the previous year's 

requirement. This increased burden can undermine the dairy industry's 

confidence in the ability of the South Carolina Dairy Commission. It 

also can undermine the public's confidence in the Commission's regulatory 

ability because the costs of regulation ultimately are borne by the 

consumer. 

Failure to Collect Assessment Fees 

The Dairy Commission has not been requiring two distributors to 

pay the monthly assessment fees for the operation of the Commission. 

One distributor who has been licensed since October 1975, has never paid 

the assessment as required by law or filed the Distributor's Assessment 

Return. Another distributor has not filed the Distributor's Assessment 

Return nor made a monthly payment since February 1977. 
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The failure to assess all distributors is due to inefficient manage

ment by the Dairy Commission. The distributor who never paid his 

assessment received a letter by certified mail on March 31, 1977 from 

the Dairy Commission. The Commission Director stated in the letter 

that the distributor was delinquent, requested him to sign the Distrib

utor's Assessment Return and return them with his check for $70.88. 

Neither the returns nor the check were received and there is no evi-

dence of follow-up by the Commission. The last time the other distribu-

tor paid his assessment was in response to a similar letter by certified 

mail on March 30, 1977. In both of these cases I the letter addressed 

the months delinquent, but the distributors were not cautioned about 

action the Commission may be required to take if they disregarded their 

responsibilities in the future. 

Section 39-33-310(2) of the 1976 Code of Laws is specific as to the · 

monthly assessment of distributors: 

All assessment fees imposed under this section shall 
be paid to the Commission bTheach distributor on or 
before the twentieth day of e month following the 
month in which any products subject to the assess
ments provided in this section are received or sold. 
[Emphasis Added] 

In addition, the Appropriation Acts for FY 77-78 and FY 78-79 state: 

Provided, That the Dairy Commission shall assess 
the dairy industry I one-third (1/3) to the producer 
and two-thirds (2/3) to the distributor, during the 
fiscal year 1977-78, in an amount sufficient to at 
least equal the amount appropriated in this Section 
and shall be deposited to the credit of the General 
Fund. 

The Dairy Commission did not adhere to the law in that they failed 

to assess the two distributors. The Commission has not attempted to 

institute action to enforce compliance with the law after one distributor 

refused to pay his delinquent assessment fees as requested. The 
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amount owed as of June 1979 by one distributor is approximately $233 

while the other is in arrears by $162. 

These sums may be small in comparison to the payments made by 

larger distributors. However 1 the fact that the Commission has not 

treated all distributors equally demonstrates a disregard for equity in 

its regulation of the industry. It results in other producers and dis

tributors having to pay more than their fair share for support of the 

Commission. 

Inspector Position Not Needed 

The Commission continues to request and receive appropriations for 

a part-time inspector position although most of the functions of this job 

have been transferred to DHEC. The Dairy Commission is not conducting 

on-site health inspections or surveys on out-of-state producers of milk 

although it continues to request larger appropriations each year for a 

health inspector. 

The Dairy Commission has I since its inception in 1953 1 been charged 

with the responsibility for inspecting out-of-state milk producers. 

However I South Carolina Code Section 39-33-750 states that the Dairy 

Commission may obtain information from other agencies regarding the 

grade or purity of milk. 

Although the Commission has the authority to conduct inspections 

on out-of-state milk producers 1 the responsibilities for these inspections 

has shifted to DHEC. The Dairy Commission's Dairy Inspector has not 

performed an out-of-state inspection since 1973. The inspector no 

longer investigates out-of-state dairies, nor does he compute and type 

the sanitary compliance ratings on milk shed inspections 1 collect milk 
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samples, conduct bacteriological tests or review changes in milk carton 

designs. These responsibilities are now handled by DHEC. 

In 1973 the Commission began accepting the milk sanitation inspec

tions performed in other states at the source of shipment. These 

inspections are conducted under the direction of a milk industry -

Federal Governmental regulatory agency called the Interstate Milk Shippers 

(IMS). During the past 20 years the IMS has developed health standards 

for milk in all 50 states under the Federal Grade A Pasteurized Milk 

Ordinance. The IMS inspection regulations have led to the standardization 

of regulation and inspections for milk in all 50 states. 

Over the past 20 years DHEC has used the IMS standards to 

inspect South Carolina's dairy farmers and milk processors and these 

inspections are accepted by other states. In return, DHEC allows the 

importation of milk into South Carolina which has been inspected under 

IMS standards and received a purity rating of 90% or better on IMS 

tests. 

In FY 76-77 the Commission spent $2,288 in salaries for the inspector 

and $.0 for travel. During FY 77-78 the Commission spent $3,604 in 

salaries and $. 0 for travel out of an appropriated $6,240 for salaries 

and $2,000 for travel. The Commission received an appropriation of 

$6, 626 for salaries and $1,000 for travel in FY 78-79 for the Dairy 

Inspector. This appropriation was $734 more for salaries and $1,000 

more for travel than the Commission has actually spent over the past 

two years combined. In addition I the Commission received $6 I 756 for 

salaries and $350 for travel for the Dairy Inspector position in FY 79-80. 
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Salary 

Travel 

Actually Spent 
1976-1977 1977-1978 

$2,288 

0 

$3,604 

0 

Appropriated 
1977-1978 1978-1979 

$6,240 

$2,000 

$6,626 

$1,000 

1979-1980 

$6,756 

$ 350 

Each year the Commission requests a larger appropriation to finance 

its inspection section. This appropriation is a growing burden to the 

milk indu~try which must finance the Commission's operations through 

assessments levied by the Commission. In turn these assessments paid 

by the milk industry are passed on to the consumer as part of the 

costs of producing milk in South Carolina. The inspector position is 

not needed and its continued funding is a duplication of the job now 

performed by DHEC. 

No Procedures for Hiring Private Attorneys 

The Dairy Commission is paying for the services of a private 

attorney without knowing the terms of his service or the rate of his 

compensation. The agency is billed for the attorney's services on a 

lump sum basis. The billing does not contain a detailed statement of 

the time the attorney spent conducting the Commission's business or an 

itemized cost analysis of the services performed. 

The Dairy Commission hired its current attorney in FY 63-64 prior 

to the enactment of the annual Appropriation Act section governing the 

hiring of private attorneys. Since FY 63-64 the Commission has developed 

a procedure of forwarding the bills it receives from its private attorney 

in their original form to the State Attorney General for approval. 

As an example, the Dairy Commission paid its attorney $13,542.57 

between August 2, 1978 and June 1, 1979. These payments were made 
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at six different times based on six separate lump sum bills submitted to 

the Commission. The billings did not contain an itemized breakdown of 

the time the attorney spent performing tasks for the Commission. 

The largest bill, submitted on March 29 1 1979 for services rendered 

berween January 3 and February 26, 1979 was for $4,052.78. To earn 

this $4,052.78 the private attorney mailed four letters, received rwo 

letters, made five telephone calls , received four telephone calls, read a 

news release, attended a breakfast meeting for which the Commission 

was charged $7.75, received a petition from the Consumer Advocate, 

read the Consumer Advocate's complaint, drafted an answer to the 

complaint, served documents 1 attended three meetings, one conference 

and one public hearing. In addition, the Commission was charged 

$30. 80 for a transcript, $6. 28 for a telephone call, and $7. 95 for 53 

photocopies. 

South Carolina does not have a written, standardized procedure 

for State agencies to follow for hiring private attorneys. The State 

Code does not have any provisions for directing and governing the 

employment of a private attorney by a State agency. South carolina 

Code Section 1-1-440 regulates the letting of contracts for products and 

services. However, the law states that, "the provisions of this section 

shall not apply to professional services where the person employed is 

customarily employed on a fee basis rather than by competitive bidding. " 

To hire a private attorney on a fee basis a State agency must receive 

approval from the State Attorney General. The State Attorney General 

can assign a State attorney to represent an agency and he remains in 

that position even if a private attorney is hired. Once approval is 

given to hire a private attorney the State does not require that a 
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contract be signed nor does it direct what duties the attorney is to 

perform, set a rate of compensation, or establish a standard procedure 

for billing. Although the State has no standardized hiring and fee 

procedures in employing private attorneys, Commission management has 

the responsibility to establish mechanisms and controls to ensure proper 

management oversight of public funds. 

To compare South Carolina's procedures for handling private 

attorney contracts with other states, the Audit Council contacted the 

Georgia and North Carolina state governments. In Georgia the State 

Attorney General selects the attorney for the state agency and establishes 

the status of appointment, the hourly rate of compensation, the duration 

of the appointment, the type of services to be performed, and the 

supervision and coordination the Attorney General's office will give to 

the private attorney. 

In North Carolina no state agency may hire a private attorney 

without the approval of the Governor. The Goveror's Office puts the 

attorney under contract at a fixed hourly rate which cannot be changed, 

and he is not hired on a long-term basis, no more than one year. The 

billing is sent to the Governor's Office for payment and it is broken 

down to the amount of time spent performing each service. 

Without procedures to define the term of service, rate of compensation 

and what services are allowed for billing, the Commission cannot control 

the payment for services and could be paying excessive prices or 

unnecessary costs. By merely processing the attorney's lump sum bills 

without question the Commission has forfeited its control of payment for 

services. 
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RECOMMENDATIONS 

SECTION 39-33230 OF THE 1976 SOUTH CAROLINA 

CODE OF LAWS (AS AMENDED) SHOULD BE AMENDED 

SO AS (a) TO LIMIT THE TERMS OF MEMBERS ON 

THE DAIRY COMMISSION TO SERVE FOR NO MORE 

THAN TWO SUCCESSIVE TERMS OF THREE YEARS 

EACH, (b) TO PROVIDE THAT THE CHAIRMANSHIP 

OF THE COMMISSION BE ROTATED AMONG ITS 

MEMBERS, (c) TO PROVIDE FOR NOT LESS THAN 

AN EQUAL NUMBER OF CONSUMER MEMBERS AND 

ONE CONSUMER MEMBER SHOULD BE AN ECONOMIST, 

AND (d) THAT ANY QUORUM MUST BE CONSTITUTED 

OF AT LEAST HALF CONSUMER MEMBERS. 

THE DAIRY COMMISSION SHOULD MAINTAIN A 

CLOSE LIAISON WITH THE GOVERNOR TO ENSURE 

THAT COMMISSION MEMBER APPOINTMENTS ARE 

EXPEDITIOUSLY MADE TO FILL EXPIRED TERMS. 

THE GOVERNOR SHOULD STRIVE TO APPOINT 

MEMBERS WHO HAVE A STRONG INTEREST IN 

SERVING AND WHO HAVE SUFFICIENT TIME TO 

DEVOTE TO BOARD ACTIVITIES. 

THE DAIRY COMMISSION SHOULD CONTACT THEIR 

COUNTERPARTS IN OTHER STATES WHEN OBTAINING 

INFORMATION ON STATES PERTINENT TO THE 
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MILK INDUSTRY IN ORDER TO ENSURE THAT THE 

MOST ACCURATE AND RELIABLE INFORMATION 

AVAILABLE IS PROVIDED TO THE PUBLIC. 

THE DAIRY CO:M:M:ISSION SHOULD ENSURE THAT 

ALL COMPLAINTS ARE INVESTIGATED, ANSWERED, 

AND APPROPRIATE ACTION TAKEN. 

THE CO:M:M:ISSION SHOULD MAINTAIN A COMPLAINT 

LOG AND CONTINUOUSLY MONITOR THE STATUS 

OF ALL COMPLAINTS RECEIVED UNTIL THEY ARE 

RESOLVED. 

ALL CORRESPONDENCE CONCERNING A COMPLAINT 

SHOULD BE FILED IN A SEPARATE COMPLAINT 

FILE. AS A COMPLAINT IS RECEIVED IT SHOULD 

BE SUMMARIZED IN A SEPARATE LOG. THE LOG 

SHOULD BE ORGANIZED TO DENOTE THE TYPE OF 

CASE, NAME OF COMPLAINANT, WHO THE COMPLAINT 

WAS AGAINST IF APPLICABLE, THE DATE THE 

CASE WAS OPENED AND CLOSED AND THE ACTION 

TAKEN BY THE COMMISSION. 

THE DAIRY CO:M:M:ISSION SHOULD BEGIN FINANCIAL 

AUDITS AND/OR INVESTIGATIONS AS NEEDED OF 

MILK DISTRIBUTORS. THESE AUDITS, REPORTS 

AND WORKPAPERS SHOULD BE PERFORMED ACCORDING 

TO GENERALLY ACCEPTED AUDITING PROCEDURES. 
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THE REGULATIONS REQUIRING EACH DISTRIBUTOR 

TO SUBMIT A MONTHLY REPORT OF MILK SALES 

AND UTILIZATION SHOULD BE ENFORCED. 

THE DAIRY COMMISSION SHOULD ANALYZE CARE

FULLY THEIR BUDGET REQUIREMENTS AND REQUEST 

ONLY THE MINIMUM APPROPRIATION OF STATE 

FUNDS NECESSARY FOR OPERATION. 

THE DAIRY COMMISSION SHOULD ENSURE THAT 

ALL DISTRIBUTORS PAY THE MONTHLY ASSESS

MENT FEE AND SHOULD TAKE IMMEDIATE ACTION 

TO COLLECT DELINQUENT ASSESSMENT FEES. 

THE POSITION OF DAIRY INSPECTOR SHOULD BE 

ABOLISHED IN THE DAIRY COMMISSION AND THE 

REMAINING FUNCTIONS OF THE POSITION SHOULD 

BE TURNED OVER TO DHEC. 

THE GENERAL ASSEMBLY SHOULD ADOPT LEGIS

LATION WHICH ESTABLISHES PRIORITIES AND 

PROCEDURES FOR STATE AGENCIES TO HIRE 

PRIVATE ATTORNEYS. THE STATE ATTORNEY 

GENERAL SHOULD HAVE THE AUTHORITY TO 

SELECT THE ATTORNEY FOR THE AGENCY. THE 

PROCEDURES SHOULD STIPULATE WHAT SERVICES 

ARE TO BE PERFORMED, THE DURATION OF THE 
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APPOINTMENT WITH APPROVAL FOR RENEWAL 

REQUIRED ONCE A YEAR, THE RATE OF COMPEN

SATION, AND WHAT SERVICES ARE ACCEPTABLE 

FOR PAYMENT. BILLING PROCEDURES SHOULD 

INCLUDE SERVICES PERFORMED COMPUTED ON A 

TIME BASIS AT AN HOURLY RATE OF COMPENSATION. 
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CHAPTER IV 

MILK INDUSTRY STRUCTURE AND ISSUES 

Introduction 

During the course of this audit several issues were raised concerning 

various aspects of the milk industry. These issues included the milk 

processing and distribution structure, milk importation, the possibility 

of cheap low grade milk coming into South Carolina, and milk utilization. 

The Audit Council reviewed and evaluated each issue in detail and the 

discussion that follows is the result of that work. In addition, the 

Council surveyed dairymen, distributors, and retailers regarding price 

controls. Their response to the survey is discussed at the end of this 

chapter. 

Milk Industry Structure 

Milk is produced under two sanitary standards. Grade A, the 

most stringent, certifies that the milk was produced under sanitary 

conditions making it fit for human consumption in its fluid form. Milk 

produced under Grade B standards can be used for manufactured 

products only (i.e., ice cream, cheese, butter, and cottage cheese). 

All South Carolina milk produced and marketed is certified as Grade A. 

However, some lower cost areas of the United States (such as Minnesota 

and Wisconsin) produce over half their milk as Grade B or manufacturing

grade. 

South Carolina categorizes Grade A milk into three classes according 

to its use (Class I, IA and II). Class I consists of milk bottled or 

packaged in the fluid form sold as drinking milk. Class IA is no differ

ent from Class I except it represents sales to Federal Government 
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Installations. Class II consists of milk used in the manufacture of 

products for human consumption, such as ice cream, cheese, cottage 

cheese, condensed and powdered milk. All Grade A milk is similar in 

quality in that it must meet minimum standards, but it is placed in 

different classes simply due to utilization. 

Grade A milk is paid for according to its utilization. Even though 

it is suitable for drinking, the producer is paid at the manufacturing 

rate when the milk is used for manufacturing purposes. Most proces-

sing plants utilize milk in more than one class. Each producer who 
-

sells milk to a processing plant receives payment for his milk in the 

ratio (called blend price) that the plant utilized the milk. For example, 

if 90% of the processors' milk went for Class I use, 2% for Class IA, 

and 8% for Class II, each producer who provided milk for that plant 

would receive payment for 90% of his milk at the Class I price, 2% at 

the Class IA price and 8% at the Class II price rate. 

In dairy farming, as with farming as a whole, a trend exists 

toward a decreasing number of farms with the average farm size increasing. 

Overall milk production in South Carolina increased by 5. 3% from 441,088,057 

pounds in 1968 to 464, 584,791 pounds in 1978. For the same time 

period the number of producers decreased from 593 to 368 or by 37 .9%. 

Consequently, the average milk production per producer has increased 

from 7 43, 825 pounds to 1, 262 ,458 pounds per year which is a 69. 7% 

increase in 10 years. 

The total number of milk cows in South Carolina has decreased by 

32% from 82, 000 in 1965 to 56 1 000 in 1976. During the same time period 

the number decreased by 29% in North Carolina and by 18% in Georgia. 

Nationally I the decrease was 26%. In 1976 the average milk production 

per cow was 9 1 339 pounds in South Carolina, while the North Carolina 
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and Georgia milk production per cow was 10,818 and 9, 915 pounds 

respectively. The United States average was 10,893 per cow. 

The national average for the pounds of grain and other concen

trates fed per 100 pounds of milk produced was 42.1 pounds for 1977 at 

a cost of $6.21 per 100 pounds of concentrates fed (see Table 12). 

However, South Carolina fed 51 pounds per 100 pounds of milk produced 

at a cost of $7.15 per 100 pounds of concentrates fed. The third 

highest cost in the nation. North Carolina fed 44 pounds at a cost of 

$7.06 per 100 pounds while Georgia reported 54 pounds fed at a cost of 

$6.86 per 100 pounds. According to USDA, a dairy cow may eat 25 

pounds of grain and concentrates per day and 30 to 50 pounds of 

silage, but the main cost is the grain and concentrates. They state 

that many of the South Carolina dairymen buy their corn from the 

midwest. An important forage crop is alfalfa which cannot be grown in 

the South but is economically grown and utilized in other dairy producing 

states. Several persons the Council interviewed agreed that it cost 

more to produce milk in the southeast due to feed cost. 
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TABLE 12 

MILK COW RATIONS: QUANTITIES AND VALUE OF 

CONCENTRATES FED BY STATES, 1977 

State 

South Carolina 

North Carolina 

Georgia 

U. S. Average 

Grain and Other 
Concentrates Fed (lbs.) 

Per 100 lbs. of 
Per Cow Milk Produced 

4,840 51 

4,840 44 

5,370 54 

4,709 42.1 

Source: 1978 Agricultural Statistics, USDA. 

Value per 100 lbs. of 
Concentrate Rations Fed 

$7.15 

7.06 

6.86 

6.21 

The 1978 Agricultural Statistics published by the United States 

Department of Agriculture (USDA) depicts the 1977 preliminary statistics 

for milk sold to plants and dealers by state (see Table 13). It shows 

that the United States' average price per 100 pounds of milk was $9.72 

and 82% of the milk sold was Grade A. South Carolina sold 100% of its 

milk as Grade A and at an average price of $11.40. North Carolina is 

shown as selling 97% of its milk as Grade A at a price of $10. 90 per 100 

pounds. Georgia like South Carolina~ sold 100% of its milk as Grade A 

but received a price of only $10.50 compared to South Carolina's $11.40. 
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TABLE 13 

PERCENT GRADE A MILK AND PRICE PER HUNDRED POUNDS 

SOLD TO PLANTS AND DEALERS BY STATE, 1977 (PRELIMINARY) 

State Percent Grade A Price Per 100 Pounds 

South Carolina 100 $11.40 

North Carolina 97 10.90 

Georgia 100 10.50 

U. S. Average 82 9.72 

Source: 1978 Agricultural Statistics, USDA. 

The major reason for higher producer receipts for milk can be 

attributed to South Carolina selling a high percentage of its Grade A 

milk as Class I and IA (see Table 14). In 1978 South Carolina base 

holding producers (producers selling milk to South Carolina distributors) 

received a blend price of $11.59 while producers in North Carolina and 

Georgia received a blend price of $11.31 and $11.16 respectively. In 

addition, South Carolina produces milk with the highest butterfat content 

in the nation. The higher the butterfat content, the higher price the 

milk brings . 

Of the 119, 398 producers in the nation marketing their milk under 

Federal Market Orders in 1978, only 53% of their milk was sold at Class I 

utilization prices. The Federal Minimum Order Price averaged $11.40 

per 100 pounds, but the cooperatives announced prices averaging 

$11.61 in 33 cities. It is clear that South Carolina base holding producers 

are better off financially than those under Federal Market Orders for 

the amount of milk they produce. The fact that 91. 4% of the milk sold 
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at a price of $11.81 by South Carolina is considerably more advantageous 

than selling only 53% at a price of $11. 61. Not only did South Carolina 

base holding producers sell their milk at a higher price I they sold 

38.4% more at the Class I price rather than at a lower Class II price. 

The Federal Minimum Order blend price was only $10.56 for 1978 compared 

to $11. 59 for South Carolina. South Carolina base holding producers 

received more for the amount of milk produced than the national average 

and more than in the neighboring states of Georgia and North Carolina. 

Consequently I South Carolina base holding producers have a significant 

advantage over other producers. 
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TABLE 14 

PRICES PAID BY PROCESSORS, PERCENT SOLD CLASS I/IA AND 

MINIMUM PRICES SET BY STATE AND FEDERAL MARKET ORDERS 

FOR 1978 

Federal 
Georgia Market 

South Carolina North Carolina Federal Order Orders 

Class IliA 
$12.25(l) $11.61 ( 2) Price $11.81 $11.92 

11.59(3) 11.40(3) 
~ 

Blend Price $11.59 $11.31 $11.16 $10.56 

%Sold 
Class IliA . 91.4% 86.5% 77.7% 53% 

(!)Represents the Announced Cooperative Class I Price in Atlanta, 
Georgia. According to USDA, the price has not been verified as having 
been paid by the handlers. 

(2)Represents the Announced Cooperative Class I Price for 33 selected 
cities. According to USDA, the price has not been verified as having 
been actually paid by the handlers. 

(3)Federal Minimum Order Price for all markets. 

Milk processing and distribution operations steadily became more 

efficient after the 19301s. Improvements in transportation and capability 

for longer storage broke natural boundaries between markets and encour

aged competition. This resulted in a decrease in the number of proces

sors and an increase in the average size of processing plants. This 

trend has continued to the present, not only in South Carolina but 

nationally, and not only in the milk industry but also in the agricultural 

sector in general. Table 15 shows the change in the number of processing 
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plants since 1963 for the United States as a whole and in South Carolina. 

As shown, the downward trend in the number of plants in South Carolina 

is considerably slower than that of the nation. 

United States 

South Carolina 

TABLE 15 

NUMBER OF FLUID MILK ESTABLISHMENTS 

1963 

4,619 

26 

1967 

3,481 

22 

1972 

2,507 

18 

1976 

1,837 

19 

% Change 
1963-1976 

-60.2% 

-26.9% 

Source: Census of Manufacturers, U. S. Department of Commerce, 
County Business Patterns - United States, and South 
Carolina Dairy Commission. 

South Carolina's processing plants can be categorized into six 

groups. 

(1) National corporate chains - owned by corpora
tions which operate on a nationwide scale. 

(2) Integrated Supermarkets - firms whose primary 
business is operating supermarkets. 

(3) Cooperatives - owned by farmers. Except for 
one plant, operations of the cooperatives are 
localized. 

( 4) Independents - locally owned without ownership 
affiliation with nationwide corporation or 
cooperatives. 

(5) Government - Clemson University Dairy and 
Processing Plant. 

(6) Producer-Distributor - owned by farmers, 
processing only milk produced by the farmer's 
herd. 
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Table 16 shown below 1 depicts the market share of fluid milk sales 

in pounds for the six groups for March 1979. 

TABLE 16 

MARKET SHARE OF SOUTH CAROLINA PROCESSORS BASED ON 

FLUID MILK SALES IN SOUTH CAROLINA 

MARCH 1979 

Number of Pounds 
Ownershi.J2 Establishments Sold 

National Corporate Chains 3* 18,0751639 
Integrated Supermarkets 2 4,4481679 
Cooperatives 2 4,6101181 
Independents 6 141194,543 
Government 1 931120 
Producer-Distributors 3 94,460 

TOTAL 17 41t5161622 

*One company owns 2 establishments. 

% of 
Total 

43.6 
10.7 
11.1 
34.2 
0.2 
0.2 --

100.0 

The difference in the rate of decrease between South Carolina and 

the nation could be attributed to South Carolina's history of resale 

price controls. A study by Pennsylvania State University in 1975 

concluded: 

State resale regulation may I by guaranteeing gross 
margins, slow down the rate of exit of fluid milk 
plants, thus keeping the small processor in business 
and hence reducing overall market efficiency. 

As of May 1979 there were 35 processing plants licensed to distribute 

milk in South Carolina which consisted of 17 plants located in the State. 

Of the 18 out-of-state plants I 11 were located in North Carolina, 6 in 

Georgia and 1 in Indiana. 
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Importation of Milk 

South Carolina does not produce enough milk to supply all of its 

needs and relies on the importation of milk from neighboring states. 

The Council reviewed the factors affecting the importing and exporting 

of milk in South Carolina. 

In March 1979, 43,973,197 pounds of milk were received by South 

Carolina plants and out-of-state plants from South Carolina producers 

(see Table 17). However, this represented only 88.5% of the amount 

needed by the State which is reflected by sales of 49 I 696,503 pounds. 

In March 1979 I 83. 4% of the milk sold in the State came from South 

Carolina plants, while North Carolina accounted for 13.5% of the sales 

with 2. 3% and 0. 8% attributed to Georgia and Indiana respectively. 

TABLE 17 

MILK RECEIVED FROM SOUTH CAROLINA PRODUCERS AND 

SALES TO SOUTH CAROLINA BY PLANT LOCATION 

MARCH 1979 

S. C. Producer 
S. C. Producer Milk Sales Milk as a %of 

Plant Location Milk Received to S. c. Sales to S. C. 
Pounds % Pounds % 

South Carolina 
Plants 391908,559 90.8 41,456,622 83.4 96.3 

Out-of-state 
Plants 410641638 9.2 -- 81239,881 16.6 49.3 

TOTAL 43,973,197 100 49,696,503 100 88.5 
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South Carolina plants purchased 90.8% of all the milk produced in the 

State while out-of-state plants purchased 9. 2% of the South Carolina 

milk. Yet out-of-state sales accounted for 16.6% of the total milk sales 

to South Carolina. The Council's analysis revealed that 65.9% of all 

milk produced in South Carolina was purchased by three South Carolina 

processing firms and the same firms sold 51. 9% of all the milk sold in 

South Carolina. One firm in North Carolina purchased 4.9% of all the 

milk produced in South Carolina and two firms in that state accounted 

for 8. 9% of all the milk sold to South Carolina. 

Table 18 depicts both the South Carolina producers' milk received 

by South Carolina plants and the total amount of milk purchased from 

out-of-state or imported. South Carolina plants received a total of 

69,990 I 534 pounds of milk in March 1979 of which 43% (30 I 081,975 pounds) 

was imported. 

TABLE 18 

RECEIPTS AND SALES OF MILK BY PLANTS LICENSED TO 

CONDUCT BUSINESS IN SOUTH CAROLINA 

MARCH 1979 

South Carolina Out-of-state 
Plants Plants Total 

Receipts (Pounds) 

S. C. Producers' Milk 3919081559 41064,638 43,973,197 
Imported Milk 30,081,975 

TOTAL 69,990,534 

Sales (Pounds) 

To South Carolina 41,456,622 81239,881 49,696,503 
Exported 26,909,833 

TOTAL 68,3661455 
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However I a further analysis of imports and exports in Table 19 reveals 

that South Carolina plants exported 26 1 909 1 833 pounds or 89.5% as much 

as they imported. Consequently 1 there is a large amount of the milk 

corning into the State I but there is likewise a considerable amount being 

shipped out of the State. Imports by South Carolina plants exceeded 

exports by 3,172 1142 pounds for the month. 

TABLE 19 

MILK IMPORTED TO AND EXPORTED FROM SOUTH CAROLINA 

MARCH 1979 

Milk Milk Net Imports Exports 
Imported Exported Over as a % of 
to S. C. From S. C. ExEorts IrnEorts 

South Carolina 
Plants 301081,975 26,909,833 3,1721142 89.5% 

Out-of-state 
Plants 8,2391881 410641638 411751243 49.3% 

TOTAL 3813211856 30,9741471 713471385 80.8% 

There are several factors which explain why South Carolina proces

sing plants received more milk from out-of-state than was shipped out 

of South Carolina. The major factor is that a producers' marketing 

cooperative imported 69. 5% of all the milk imported into the State for 

the 6 processing plants it regularly serves. These 6 plants also 

accounted for 67% of all the milk exported from South Carolina in March 

1979. This resulted in approximately 3. 0 million more pounds of milk 

imported than was exported from South Carolina. The primary reason 
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for the large amount of imports and exports is that two of the processing 

plants are integrated supermarkets serving their retail food stores in 

the southeast. Their milk is processed in South Carolina and shipped 

to their stores in various states. Milk is procured from the cooperative 

because there were not enough producers in the State to supply the 

tremendous increase in demand for milk at the time the new plants were 

opened. Also I the cooperative eliminates the need for the processing 

plants having to depend on milk directly from producers and I with 

relatively short notice I they can decrease or increase their supply of 

milk. One of the primary reasons some independent processors prefer 

procuring their milk through a cooperative is that they only have to 

take the amount of milk they need I not the total amount which producers 

supply. 

Net imports by some South Carolina plants were offset due to net 

exports by other South Carolina processors. For example I in the same 

month one large processor could not utilize all the milk supplied by his 

producers; consequently I this processor shipped approximately 2. 0 

million pounds of bulk milk out-of-state I most of it going to the same 

firm's own processing plants. Two other processors I who import very 

little milk I had net exports of about 1. 0 million pounds. Other net 

imports of 1.4 million pounds are due primarily to two factors. One is 

the sale of a North Carolina processing plant a few years ago and some 

of its producers preferred to switch and sell to a South Carolina processor. 

Second is the closing of one processor's North Carolina plant and allowing 

that plant's producers to transfer to the processor's South Carolina 

plant. Such a plant closure and transfer has happened twice in recent 
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history which increases the amount of milk received from North Carolina. 

One South Carolina milk producing cooperative received 1. 5 million 

pounds from its other out-of-state processing plant because the milk 

could not be marketed as Class I in that state. Another processor 

imported about 300,000 pounds of powdered milk which can be utilized 

for making chocolate milk. This has to be imported since there are no 

powdered milk manufacturing plants in South Carolina. A total of 

862, 053 pounds of powdered milk was imported for March 1979. 

Table 19 also shows that in March 1979 out-of-state plants sold 

twice as much milk to South Carolina as they purchased from South 

Carolina producers. The sales over purchases of 4,175, 243 pounds is 

attributable to several factors. First, 1, 070,896 pounds were imported 

and sold in the State by two processing plants that are integrated with 

supermarkets. Thus they supply their own South Carolina stores with 

milk. A total of 1,100,437 pounds can be attributed to five plants 

located along South Carolina's borders such as in Charlotte, North 

Carolina and Augusta, Georgia. One out-of-state processing plant that 

evidently is trying to expand its bottled milk sales into South Carolina 

has three distribution points in the State and accounted for 2,021,122 

pounds of milk sold. 

Cheap, Low Grade Milk Imported into South Carolina Unlikely 

The Council reviewed the possibility of cheap, surplus, or low 

grade milk coming into South Carolina from other states and found 

several factors that would prevent this from occurring. First, the 

State has a "down allocation process." This means that if a South 
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Carolina processor receives milk from sources other than his own base

holding producers, the milk is allocated to Class II utilization first. 

This in effect gives the producers (mostly South Carolina producers) 

that supply the processors with milk on a continuing basis preference 

to Class I prices. Suppose a South Carolina processor receives 100,000 

pounds of milk from his baseholding producers and 20,000 pounds from 

out-of-state sources. If only 110,000 pounds are utilized as Class I 

milk, then all of the South Carolina processor's baseholding producers 

sell their milk at Class I prices while the out-of-state producers receive 

Class I prices for only half of their milk. Most states follow this pro

cedure and those under Federal Marketing Orders administer the concept 

by the Federal Order rather than by state. 

Secondly, almost all of the milk sold in the nation is under some 

type of government minimum price regulation. Consequently, none of it 

will be sold "cheap." Prices producers receive for their milk is based 

on how the milk is utilized. If it is utilized as fluid milk and thus 

qualifies as a Class I sale, then the price the producer receives for the 

Class I milk is determined by where the milk is sold for consumption. 

However, in a Federal Market Order area the Federal Order regulates 

the processor and the minimum price for the Federal Order area deter

mines the price regardless of where the milk is sold. The following 

table indicates the minimum prices that have to be paid for Class I milk 

in various states depending on where processed and sold. According to 

the prices in Table 20, it would be difficult for a processor to buy milk 

in one state, transport it to another, and sell it and make a large 

profit. North Carolina, South Carolina, and USDA in Georgia perform 

monthly milk utilization audits to ensure that producers are properly 
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paid. The principal reason State controls and Federal Orders were 

instituted was to prevent milk from being sold below certain prices and 

thus preventing the flow of "cheap" milk from one state or area to 

another that could result in destroying the dairy industry in those 

areas. 

Another factor that prevents one from buying milk at ttcheap 11 

prices is that milk like some other agricultural commodities has a support 

price. This program establishes prices at which the Commodity Credit 

Corporation will buy various manufactured dairy commodities. Conse

quently I it would be unprofitable to sell milk below the dairy price 

support level. 

Milk of an inferior quality coming into South Carolina is kept in 

check through the Federal Grade A Pasteurized Milk Ordinance which 

provides for the standardization of regulations for milk purity in the 

dairy industry in all 50 states. DHEC applies these standards to milk 

produced in South Carolina and other states apply the same standards 

to their respective states (see p. 113). 

In summary I it appears that the concern for cheap I surplus I or 

low quality milk coming from nearby areas is unwarranted. The producer 

prices set for South Carolina take into account the prices in neighboring 

states I this is the purpose of the "snubber 11 provisions of the South 

Carolina milk pricing formula. Also I processors in nearby states are all 

subject to producer price controls, fluid milk packaged for sale must be 

paid for at Class I prices rather than surplus prices (Class II). 
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Produced 

South Carolina 

South Carolina 

South Carolina 

South Carolina 

South Carolina 

South Carolina 

North Carolina 

North Carolina 

North Carolina 

North Carolina 

Georgia 

Georgia 

Georgia 

Georgia 

TABLE 20 

MINIMUM CLASS I MILK PRICES 

MARCH 1, 1979 

State Where: 
Processed Sold 

South Carolina South Carolina 

South Carolina North Carolina 

North Carolina North Carolina 

North Carolina South Carolina 

Georgia Georgia 

Georgia South Carolina 

North Carolina North Carolina 

North Carolina South Carolina 

South Carolina South Carolina 

South Carolina North Carolina 

Georgia Georgia 

Georgia South Carolina 

South Carolina South Carolina 

South Carolina Georgia 
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Minimum Price 
Class I (100 lbs.) 

$13.08 

12.83 

12.83 

13.08 

12.85 

12.85 

$12.83 

13.08 

13.08 

12.83 

$12.85 

12.85 

13.08 

12.85 



Milk Utilization 

The Council analyzed the reasons why all of the producers' milk is 

not utilized as Class IliA by South Carolina processing plants. That 

is, why should not all of the producers' milk be sold at the higher 

Class IliA classes rather than at Class II prices? This concern arises 

because South Carolina does not produce enough milk for its needs. As 

Table 18 pointed out, South Carolina dairymen produced 43,973,197 

pounds of milk in March 1979 but the State purchased 49,696,503 pounds. 

This means that South Carolina milk producers provided 11. 5% less milk 

than was needed. In 1978, South Carolina and out-of-state plants sold 

517,650,057 pounds of Class I fluid milk in the State, but South Carolina 

dairymen produced only 464,584,791 pounds. As a result there was a 

deficit of 53,065,266 pounds or 10.2% that had to be met by out-of-state 

milk. 

Even though South Carolina does not sell all of its milk at Class IliA, 

it sells a large percentage at these higher prices. Table 21 shows that 

South Carolina disposes of a higher percentage of its milk as Class I/IA 

prices than North Carolina, Georgia Federal Order No. 7, or the average 

of all Federal Market Orders in the nation. 
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TABLE 21 

PERCENT MILK SOLD AT CLASS IliA PRICES BY 

SELECTED STATES AND FEDERAL ORDERS FOR 

FIRST QUARTER 1979, 1978 AND 1977 

Percent Sold at Class IliA Prices 

First Quarter 
1979 1978 1977 

South Carolina 88.4 91.4 91.3 

North Carolina 86.8 86.5 85.2 

Georgia Federal Order No. 7 76.3 77.7 77.8 

Average All Federal Orders 57* 52.7 52.8 

*January 1979 only. 

There are several reasons that preclude a processor from selling 

100% of a producer's milk at Class I/IA prices. First, milk is a perishable 

item. A processing plant has to provide for the maximum amount of 

milk that is needed by the retailers at any given point in time. Further

more, the processor must take all the milk supplied by his producers 

and the supply of milk tends to peak in the spring and summer months 

when the market demand is lowest. A processor also may be short of 

milk at the beginning of the month and may have a surplus at the end 

of the month. Thus at times there will be surpluses and at other times 

milk supplies will have to be augmented from other sources. In an 

effort to ensure that there is always enough milk, there usually is more 

supplied than can be utilized. Surplus milk from one month cannot 
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be stored for a potential increase in demand the next month. It must 

therefore be disposed of as Class II. 

Another factor is that there are 17 processing plants in the State 1 

all with different locations and only two are owned by the same company. 

One processor may have a surplus of milk at the same time another has 

a shortage. The Director of the Dairy Commission states that it is 

difficult for supply and demand to be coordinated among all the plants 

in the State. If surplus from one plant could be quickly transferred to 

another at the time needed I then more Class I would be sold. It is the 

_responsibility of each processor to locate his alternative milk supplies I 

if he is short of milk. The supply may be obtained from in-state or 

out-of-state. 

Some milk has to result in Class II utilization due to the fact that 

all consumers do not desire milk with a high butterfat content. For 

instance, milk produced in March 1979 had a butterfat content of 3.95%, 

but some consumers want skimmed milk. Consequently I the butterfat is 

separated from the milk as cream to provide skimmed milk which has 

about 2% butterfat. Whole milk usually sells with a butterfat content of 

3.25%. Thus, the milk sold for March had an overall average butterfat 

content of only 2. 89% compared to 3. 95% produced by the dairymen. 

The cream that was separated to achieve the desired level for consumption 

is classified as Class II milk. It is interesting to note that producers 

are paid more for butterfat content even though consumers demand milk 

with less butterfat. In March 1979, the butterfat differential was $ .111 

for each one-tenth of one percent of butterfat above or below 3. 5% 

butterfat. 
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In some cases there is a demand for some milk products that, by 

definition in Producer Pricing Order No. 79-2, are categorized as 

Class II milk. Bottled cream containing more than 10% butterfat and 

milk shake mix is demanded by consumers and some milk must be utilized 

to fill this need . 

Shrinkage, is another factor that contributes to all milk not being 

sold as Class I. Producer Pricing Order No. 79-2, effective February 19, 

1979, defines Class II milk to include plant loss not in excess of 2~% of 

the total receipts of bulk milk, processed milk products and reconstituted 

milk. Processors have to classify plant loss of milk in excess of 2~% as 

Class I milk. In March 1979, 2. 4% of base holding producers' milk 

received by South Carolina processing plants was designated as Class II 

due to shrinkage. 

Table 22 shows the factors that caused 13.2% of the base holding 

producers' milk for March 1979 to be utilized as Class II milk for various 

reasons. 
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TABLE 22 

BASE HOLDING PRODUCERS' MILK 

CLASS II UTILIZATION 

MARCH 1979 

Percent Utilization Class II 
of Milk Pounds of 

All Classes Class II Milk Ex2lanation 

2.4 18.1 956,462 Shrinkage - Plant loss of milk 
not to exceed 2\% is categorized 
as Class II. 

3.4 26.1 1,372,000 Excess Bulk Cream - Consumer 
preference was for milk with a 
butterfat content of 2.8%; however, 
milk produced was 3. 95% butterfat. 

0.8 5.8 304,140 Bottled Cream - Consumers desire 
bottled cream and cream is classi-
fied as Class II. 

1.1 8.5 446,379 Milk Shake Mix - By definition it 
must be classified as Class II. 

5.5 41.5 2,186,561 Surplus milk that cannot be sold 
as Class I. 

13.2% 100.0% 5,265,542 TOTAL 

I 

I 
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Producer, Processor, and Retailer Views on Price Controls 

In order to obtain feedback and opinions from the milk industry 

the Council developed a scientific random sample and sent a question

naire to 216 producers, 35 distributors, and 509 retailers. The responses 

received were: 105 producers ( 48. 6%), 86 retailers (16. 9%), and 9 

distributors, 3 producer-distributors and 1 producer-distributor-retailer 

(37 .1%). The following sections discuss the responses from producers, 

distributors, and retailers regarding price controls and the elimination 

of controls. 

Producer Views 

A total of 216 questionnaires were sent to producers and the 

Council received 105 responses. Compared to other survey respondents, 

the producers had the highest return rate - 48.6%. This could have 

been partly attributable to the South Carolina Farm Bureau contacting 

all of its dairymen encouraging them to respond. 

The results of the survey indicate that, in general, producers felt 

the South Carolina Dairy Commission was performing a necessary service 

to the dairymen. For example, 95. 2% of the producers stated that the 

regulation of producer prices by the Dairy Commission is necessary to 

provide a constant and adequate supply of milk for South Carolina. 

Almost 89% felt that the regulation of wholesale prices was also necessary. 

Producers probably feel the regulation of wholesale prices is neces

sary because the amount of milk they sell at Class I prices depends 

directly upon the amount the processor sells at Class I prices. For 

example, if Processor A were selling 90% of his milk at Class I, the 

producers would receive payment for 90% of their milk delivered at 
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Class I prices. Suppose Processor B is also selling 90% of his milk at 

Class I prices and lowers his price below his competition and captures a 

portion of Processor A's market. As a result, Processor B expands 

Class I sales to 95%, but his competitor now sells only 85% of his milk at 

Class I prices. Producers delivering to Processor B are economically 

better off, for they are selling 5% more milk at Class I prices; on the 

other hand, dairymen delivering milk to the other processor are disad

vantaged because 5% less of their milk is sold at Class I prices. Prior 

to the effort of one processor to expand his market, farmers delivering 

milk to both processors had only 10% of their milk disposed at surplus 

(Class II) prices and received the same blend price for all the milk 

sold.· Dairymen under Processor B now have only 5% of their milk sold 

at Class II prices, while another group who sells to the less competitive 

Processor A, receives surplus prices for 15% of their milk and thus also 

receive a lower blend price. 

The above situation can occur when one processor loses milk sales 

to another, and the reason may be due to lower prices , better sales 

promotion, or other factors. The present arrangement encourages 

producers to be an advocate for their processor, because if he loses for 

whatever reason, the producer likewise suffers. The instrument generally 

relied upon to protect the producer from harmful indirect effects of 

competition is the market-wide pool. This system is used in all Federal 

Marketing Orders. 

By this arrangement, all producers receive the same uniform blend 

price per hundredweight of milk they deliver irrespective of the proces

sor to whom it is delivered. In effect, all producers sell the same 

percentage of their milk at the same Class I/IA and II prices. 
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Dairymen expressed the belief that there is a need for milk price 

controls. The Council's survey asked if they could improve their 

financial position if there were no milk price controls. A mere 2. 9% 

stated that they could while 89. 3% felt they could not improve their 

financial position. A majority of the producers (85. 3%) stated that they 

would not be able to compete successfully if producer price controls 

were eliminated. Understandably, given the present producer-processor 

arrangement, 71.3% responded that they would not be able to compete 

successfully if wholesale price controls were eliminated. In response to 

another statement, 67.3% of the producers stated that the Dairy Commission 

understood their economic situation and problems well enough in order 

to enable the Commission to set a reasonable minimum price, while 12.9% 

disagreed and 19.8% were uncertain or did not know. In contrast to 

this, however, only 58.8% felt that the Dairy Commission investigates 

costs to a representative number of producers and distributors as 

required by law. If there were no milk price controls, 62.1% of the 

producers felt consumers would be paying higher prices for milk while 

23.3% thought prices would be lower. 

The Council asked several open-ended questions of the producers 

and categorized their written responses. Approximately two-thirds of 

the dairymen who answered the survey responded to this section. 

About one-third of the producers felt that there is no way to reduce 

retail prices without endangering profits. There were 27.7% of the 

dairymen who believe that certain segments of the milk industry received 

favorable treatment and 18.1% of these responses felt that retailers 

received favorable treatment. In regard to changes or improvements 

that producers would like to see made, 48. 5% either did not respond or 
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preferred no changes. The feeling of 10. 5% is that the economic formula 

should be used in setting prices and 3. 8% mentioned that producer costs 

should be considered in setting prices. 

Processor Views 

Questionnaires were sent to all 35 processors licensed to do business 

in South Carolina. The Council received a response from 13 (37 .1%) 

with 9 categorized as processors, 3 as producer-processors, and 1 as a 

producer-processor-retailer. In general, these processors would like to 

see producer and wholesale controls continued. Processors were -almost 

as strongly in favor of producer price controls as were the producers 

because 84. 6% responded that regulation of producer prices by the 

Dairy Commission is necessary to provide a constant and adequate 

supply of milk for South Carolina. In regard to the necessity of whole

sale price controls to accomplish the same purpose only 69.2% (9 of 13) 

felt that controls were needed. Only one of the processors stated that 

he could improve his financial position if there were no milk price 

controls. Processors were almost divided in regard to the effect the 

elimination of wholesale price controls might have upon competition in 

their business. The response was that 46. 2% anticipated increased 

competition while 38. 5% foresaw a decrease and 15.4% did not know the 

effect. Yet, 30.8% stated that they would be able to compete successfully 

if wholesale price controls were eliminated, and 30.8% felt that they 

could not while 38. 5% were uncertain. 

The majority of the processors (76. 9%) stated that their business 

interest was adequately represented by the Dairy Commission. In 

addition to this is the response that 61. 5% feel that the Commission 
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r 
sufficiently understands their economic situation and problems in order 

to set a reasonable minimum price. However I only 38. 5% of the proces

sors felt that the Dairy Commission investigates the costs to a repre

sentative number of producers and distributors as required by law for 

the setting of minimum prices while a like percentage were uncertain. 

Two processors the Council interviewed stated that the Commission 

never has audited or studied their costs. 

The Council asked several open questions to encourage suggestions 

from the thirteen processors and categorized their responses . One 

question asked for ways to reduce retail prices without endangering 

reasonable profits to the milk industry. Three stated that there is no 

way while three others suggested allowing alternative methods to full 

service milk delivery such as dock delivery. One processor mentioned 

changing the rebate system and another stated that competition should 

be allowed rather than price controls. Eight (61.6%) felt that producers 

and retailers received favorable treatment from current laws I rules and 

regulations with 4 (30. 8%) feeling that the producer was favored. In 

regard to the changes or improvements the processors would like to see 

made in the Dairy Commission, three stated that rebates should be 

eliminated or changed I two advocated the expansion of delivery alterna

tives and one suggested that the Dairy Commission be eliminated. 

From the Council's survey, interviews I and research the following 

appears to be the processors' major concerns regarding the elimination 

of wholesale price controls. 
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(1) Predatory Pricing 

Some processors surveyed are concerned that they will be 

forced out of business if the resale price controls presently being 

utilized by the Dairy Commission are eliminated. These processors 

fear that without price controls and the accompanying unfair trade 

laws, large corporations, out-of-state processors I and integrated 

supermarkets would use predatory pricing practices to increase 

their share of the milk market and eventually force South Carolina 

processors out of business. Such predatory or cutthroat practices 

involve bringing milk in from outside the State, cutting the prices 

until the local dairy industry 1 both producers and processors 1 are 

forced out of business I and then raising the prices after securing 

a captive market free from competition. 

Such fears are ill-founded for several reasons. Nationally 

and locally I the number of fluid milk establishments has been 

declining in recent years I with or without resale price control. 

Also, Federal laws in existence prohibit the types of anti-competitive 

acts that South Carolina processors fear. Survey responses indicate 

that the processors themselves have conflicting views on the possible 

effects of eliminating price controls. For example, some processors 

believe their business would not decline if prices were determined 

solely by free market competition. 

The decline in the number of processors is a natural phenome

non which is occuring regardless of price controls. For the period 

1965-76, the number of fluid milk establishments in South Carolina 

has declined from 26 to 19 or by 26. 9%. During that same period 

there has been a 60.2% decline nationally in the number of establish

ments. This is and has been the trend for many years. Whether 
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this eroding of South Carolina processors would continue or possibly 

accelerate under free market conditions in unknown. 

However, states without resale price controls have experienced 

a higher rate of decline in the number of small processing plants 

than those states which set resale prices. This was pointed out in 

the 1975 Pennsylvania State University study, Impact of State Regu

lation on Market Performance in the Fluid Milk Industry, which 

concluded that resale regulation was associated with a greater 

number of plants. The study also showed that resale regulation 

provides protection for relatively inefficient plants (often smaller 

plants), keeping them in business and providing a sufficiently 

wide profit margin so that they need not innovate. Yet, the 

Federal Trade Commission's 1973 Economic Report on the Dairy 

Industry concluded that smaller-size plants continue to survive and 

earn profits because of such inherent factors as limited local 

competition and transportation advantages. 

Existing Federal laws can provide the protection needed 

against predatory pricing practices and unfair trade practices. 

Predatory pricing practices by large corporate processors, such as 

attempting to sell below cost with the intent of destroying competi

tion, can be controlled under the Robinson-Patman Price Discrimi

nation Act. In addition, the State's statutes, extracted from the 

Robinson- Patman Price Discrimination Act, prohibit a seller of milk 

from discriminating against competitors of the purchaser as to 

discounts, rebates, allowances, advertising charges, or selling milk 

at unreasonably low prices for the purpose of destroying competition 
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or eliminating a competitor. The law also prevents the discrimina

tion in price between different purchasers of milk of like grade 

and quality. 

(2) Limitation to a Single Brand 

Dropping of wholesale price controls will enable the introduc

tion of more efficient methods of milk distribution. However I these 

methods evolve around volume deliveries to single locations by 

either limited service drop shipping or dock pickup by the retailer. 

It has been suggested that consumers suffer under volume delivery 

techniques because selection for consumers is often limited to only 

a single brand of milk. 

This possibility could result because capturing of a greater 

market and increased volume is the key to more efficient distribu

tion and ultimately savings for the consumer. As volume to single 

locations increases the unit cost of handling decreases. However I 

in other states the consumer still has a choice of brands - although 

one brand may be higher priced. This is no different than circum

stances that consumers are now faced with when purchasing most 

other products and is even less significant since milk is produced I 

processed and marketed under stringent quality control requirements. 

(3) Decrease in the Quality of Milk 

One processor believed that without wholesale price controls 

competition would probably result in limited service rather than 

full service and this would result in a decrease in the quality of 

milk. Full-service delivery involves the processor delivering the 
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milk to the store and stocking the milk in the grocery display 

counter. The concern is that retail grocery store personnel are 

not trained as well as the processor's personnel in the handling of 

a perishable product such as milk. He felt that they would not 

maintain milk fresh and if any of the processor's milk soured, it 

would reflect adversely on his brand image, thus decreasing his 

sales. Yet, the processor mentioned that several stores such as 

the integrated supermarkets do this and they appear to perform 

the function successfully. In addition, one of DHEC's responsibili

ties is to inspect milk for its freshness and quality in the retail 

stores. 

( 4) Higher Milk Prices in Smaller Stores 

The opinion is expressed that the price of milk in small 

grocery and convenience stores would be higher in the absence of 

resale price controls because volume discounts given to large 

stores would not be available to small stores because of their lower 

volumes. Under a situation of open competition, it is possible that 

the price of milk will be higher in small neighborhood grocery 

stores, convenience stores and for home delivery than in the 

high -volume large grocery stores. This is to be expected and is a 

situation which currently exists for most food items purchased from 

convenience stores. That is, you pay more under such circum

stances for most items than you would in a supermarket. 
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(5) Commission Needs Emergency Powers 

One processor stated that if the setting of minimum wholesale 

prices were to be eliminated then the South Carolina Dairy Commis

sion should be given power to fix prices in the event of an emer

gency. This concern is contradicted by the experience in states 

which do not have resale price controls but still have adequate 

supplies of high quality drinking milk at prices· generally below 

South Carolina's. The purpose of existing legislation is not to 

provide for the setting of minimum prices merely on a routine 

basis. Section 39-33-1030 of the South Carolina Code of Laws 

states that prior to establishing prices: 

The Commission must first determine that such 
action is necessary to prevent unfair competition 
and disruptive trade practices which tend to 
drive out competition and threaten an adequate 
and constant supply of wholesome milk to the 
South Carolina consuming public. 

Yet wholesale prices have been continually set by the South Carolina 

Dairy Commission for the past 13 years. The North Carolina Milk 

Commission, in comparison 1 has the authority to set the wholesale 

and retail price of milk if market conditions warrant it. However, 

North Carolina has never set wholesale or retail prices. 

If the feeling of uncertainty is strong that a few processors 

or retailers might try to destroy competition then perhaps the 

Commission could be granted emergency or standby powers. How-

ever, in order to prevent any unnecessary continuance of the 

controls and the dependence of the industry upon a given minimum 

price I emergency powers should be to temporarily set prices for a 

limited period, such as 90 to 120 days. 

-153-



In general, it appears that processors would like to see producer, 

as well as, wholesale prices continued. One independent processor 

stated, however I that the industry's goal should be stability and not 

protection. He pointed out that some processors would be forced out of 

business if they are not efficient, and he attributed his continuation to 

aggressive marketing in his local area. 

Retailer Views 

A total of 509 questionnaires were sent to retailers and the Council 

received 86 (16.9%) replies. In general, retailers were divided and 

uncertain over price regulation at the producer or wholesale level. 

However, most of them felt that the milk prices now paid by consumers 

would be lower without milk price controls. 

A majority of the retailers (60. 7%) believed that milk prices paid 

by consumers would be lower without milk price controls I and only 

19.0% disagreed. Only 9. 5% felt that the prices would be no different 

while 10.8% did not know the effect. Evidently lower prices would 

result from competition because 66.7% anticipated that competition in the 

retail business would be increased if wholesale price controls were 

eliminated. Yet 45.1% stated that they would not be able to compete. 

In response to whether the regulation of producer prices by the 

Dairy Commission is necessary to provide a constant and adequate 

supply of milk for South Carolina, 36.5% of the retailers felt producer 

controls were needed while a like number believed they were not needed. 

The remainder were not sure. In regard to wholesale price controls, 

more retailers ( 43. 5%) felt that they were not necessary than those who 

replied that they were needed (30. 6%). A total of 14.1% were uncertain 
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on this issue whereas 11.8% did not know or had no opinion. Retailers 

were rather divided and uncertain on other issues such as the opportunity 

to sell below minimum prices, improving their financial position if there 

were no milk price controls, and selling milk below its cost. However, 

there was an indication that they generally were dissatisfied with the 

rebate schedule. A total of 48.1% of the retailers stated that it is not 

equitable while only 13.6% felt that it is equitable. 

The Council asked several open questions to encourage suggestions 

from retailers and categorized their responses. Many of the retailers 

did not complete this portion of the questionnaire but those who did 

provided some helpful insights. The first question asked if there were 

ways in which the retail price of milk could be reduced without endan

gering reasonable profits to the milk industry. Only about one-half 

responded, but 35.7% of those responding replied that price competition 

in the milk market should be allowed or all price controls eliminated. A 

total of 39. 7% of the retailers felt that one segment of the milk industry 

received favorable treatment from current regulations, of which 19.8% 

felt that the distributors were favored. The retailers were also asked 

what improvements they would like to see made in the Dairy Commission's 

laws, rules and regulations. There were 44. 2% that did not respond to 

this question; however, 7. 0% recommended the elimination of price 

controls, 12.8% stated to eliminate the Dairy Commission, and 4. 7% said 

to allow competition. A total of 12.8% wrote that they were dissatisfied 

with the rebate system and recommended that it be eliminated or changed. 
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APPENDIX A 

TRANSFER OF THE SOUTH CAROLINA DAIRY COMMISSION 

TO THE SOUTH CAROLINA DEPARTMENT OF AGRICULTURE 

One alternative to improve the effectiveness and efficiency of the 

Dairy Commission would be to move the Commission under an appropriate 

agency, such as the Department of Agriculture, for administrative and 

operational control of the staff functions. This agency would be respon

sible for the Commission staff, audits, and the providing of information 

to aid the Dairy Commission members (who would remain autonomous) in 

their price setting and milk industry regulation. The dairy inspector 

position would be transferred to the Department of Health and Environ

mental Control. The following are the responses from the Department 

of Agriculture and the Department of Health and Environmental Control 

on this proposal. 

-157-



APPENDIX A (CONTINUED) 

&1atr nf uautq C!I.aralina 

it.partmrnt nf J\grirulturt 

G. BRYAN PATRICK, JR. 
COMMISSIONER 

Mr. George l. Schroeder, Director 
S. C. legislative Audit Council 
500 Bankers Trust Tower 
Columbia, South Carolina 29201 

Dear Mr. Schroeder: 

January 16, 1980 

WAOE HAMPTON OFF1CE BUILOING 
P. 0. BOX 11280 

COLUMBIA, S.C. 29211 

PHONE: 1803) 758·2426 

Re: South Carolina Dairy Commission 

I have your letter of December 19, 1979, and after meeting with. 
members of the Agriculture Department and Audit Council staff I am able 
to provide you with this response. It is necessary, however, that this 
response be considered to be preliminary in nature based upon the reser
vation that we have not read your completed audit report on the Dairy 
Commission. · 

It does appear that the proposals set forth in your letter of the 
19th are feasible. I would hope that they make up one of many viable alter· 
natives to the problems surrounding the Dairy Commission due to the fact 
that their implementation would result in the Department of Agriculture 
having to make various adjustments involving considerable sacrifice. 

t'ly position on these proposed changes would be that if no other 
feasible alternatives are presented and accepted by the Genera1 Assembly 
that I would be amenable to having incorporated into my department these 
additional functions provided that certain problems attendant to incorpo· 
ation could first be satisfactorily addressed. These problems are as 
follows: (1) the need to have the staff and the auditing division of the 
Dairy Commission physically relocated into the Department of Agriculture, 
and (2) a comparison study conducted to detennine if the present manpower 
of the Commission is capable of carrying out all of the functions presently 
prescribed by statute. 
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Mr. George L. Schroeder 
Page 2 
January 16, 1980 

APPENDIX A (CONTINUED) 

It is hoped that you will find the foregoing to be helpful. Feel 
free to contact me if you desire further consultations on this matter. 

GSP ,Jr:meb 
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Very truly yours, 

cfJ, ~ ~~ ~-·~·-----·-
G. Bryan Patrick, Jr. 
Commissioner 
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I'UBLlC :01EMBERS 

RoBEltT s. s~'ALL, JR. 
Cllairnmn 

CARL B. H.\tl.PF.R, JR. 

F. HALL YAIUJOROI./GH 

• 

.E.X.QFFlClO MJ::MBERS 

SENATE 

No\NCY StEVI\NSON 

Lt. Gon•mor 
Pres. - S;·11a1C' 

L. MARION GRt:.sscTrE 

Pres. Pro Temport." 
Cltm. ·Judiciary Co111111. 

REMBERT C. 01:l'(NIS 

Cllm. • Fina/ICI! Comm. 

.. 

HOUSE 

REX L. CARH.J\ 

Spenkt:'r of House 

TO!>i G. MAN(IUM 

C!lm. • Waxs &. M••rru.r Comm. 

ROBI!llT L. MCFAOI>EN 

Clrm. • Judicior,· Comm. 

• 

GEORG£ 1.. SnlROI!!HlR 

Dirn·tnr 

t\LIIEJ\T ~1. liROSS 

Dt<pllly Di,.rctor 

APPENDIX A (CONTINUED) 

LEGISLATIVE Au orr (OUNClL 

STATE OF SOUTH CAROLINA 
500 BANKERS TRUST TOWER 

COLUMBIA, SOUTH CAROLINA 29201 

December 19, 1979 

TELEPHONE: 
803.758-5322 

The Honorable G. Bryan Patrick, Jr. 
Corrrrnissioner 
South Carolina Department of Agriculture 
Wade Hrunpton Office Building 
Columbia, South Carolina 29211 

Dear Commissioner Patrick: 

Two of my staff members met with you, five South Carolina 
dairy farmers and several members of your staff on December 12, 
1979. The purpose of the meeting was to discuss various options 
the Council is evaluating in regards to the organization of the 
South Carolina Dairy Commission. 

According to the Council's staff members attending the 
meeting, the following appears to be a feasible alten1ative to the 
present organization. 

1. 

2. 

3. 

The Dairy Commission members would retain their 
present corrrrnission structure and would be attached 
to the South Carolina Department of Agriculture 
which w·ould provide administrative, research, and 
technical support services. They would be autono
mous only in regard to price setting and milk 
industry regulation . 

The South Carolina Con1nissioner of Agriculture 
would have the responsibility and authori.ty for 
the operational portion of the Dairy Conunission. 
The Conuni.ssioner would be in charge of the Dairy 
Conunission staff, audits, and the providing of 
information to the Dairy Commission members to aid 
them in their decision-making on milk regulation. 

The producers and processors would continue to pay 
for the regulation of the milk industry . 
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APPENDIX A (CONTINUED) 

111e llonorublc G. Dryan Patrick, Jr. 
December 19, 1979 
Page 2 

In accordance with H. R. 3026, dated May 11, 1977, it is 
requested that this correspondence be kept confiJcntial until the 
release of the audit report to the General Assembly. 

TI1e Audit Council appreciates your cooperation in our review 
of the South Carolina Dairy Commission. 

GLS/JCJ/par 
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Sollh Carolina 
Deporrmenr of 
Heolrhond 
Environmental 
Conrrol 

December 5, 1979 

APPENDIX A (CONTINUED) 

George L. Schroeder, Director 
Legislative Audit Council 
State of South Carolina 
500 Bankers Trust Tower 
Columbia~ South Carolina 2920·1 

Dear Mr. S~hroeder: 

BOARD 
'MIIiam M. Wilson. Olairrmn 

J.Lorin Mason. Jr .. M.D .• Vice-Olairman 
· 1.· OeC\Jincey Newman. Secretary 

· LeonardW. Douglas, M.D. 
George G. Graham, D.D.S. 

Michael W. MitTS 
Barbara P. Nuessle 

COMMISSIONER 
MatcolmU. Dantzler. M.D., M.P.H. 

26CO Bull Street 
Colurrtlia, S.C. 29201 

Thank you for your letter of November 27, 1979, clarifying 
the workload for issuing the Dairy Commission's shippers' permits. 
This Department's Division of Dairy Foods-and Soft Drink Bottling 
Plants should be able to absorb the tasks outlined in your letter 
with our present staff. 

I would like to reiterate that this is not a solicitation 
for additional responsibility, but a response to your request. 

Sincerely, 

Jr/,J_,.A-flAh. tl· ~~~ 711·»· 
Ma~~: Dant;i~~~~.,M.P.H. 
Commissioner · 

MUD:ECF:lb 
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I'UBLlC MEMBERS 

ROBEAT S. SMALL, JR. 

Clrairmmr 

CARL B. HAIU'Eil. JR. 

F. HALt. YAltDOROIJGII 

• 

EX·OfFlCIO MEMBERS 

SENATE 

NANCY 81 ii.VtiNSON 

l.t. Go,·rmor 
Pres. • Sl!lto.lt' 

L. MARION Ull£.'1!\F.TIIi 

Pres. Pro Tcrnporr 
Clm1 • • }!ldidary Comm. 

REMSER.T C. I)F.NNIS 

Chm • • Fimmct: Comnr. 

• 

HOUSE 

Ru 1.. C.\lllER 

Sp<>alur of Hou.tt' 

ToM G. MANGUt.t 

Clmr. ·Ways & Mt'alls Comm. 

ROBERT L. McF.\OOill'l 

Cllm. • Judiciar~· Comm. 

• 

GEORGI:: L SCliROEUtR 

Director 

AlllERT M. GROSS 

Vcput~· /Jiur~nr 

APPENDIX A (CONTINUED) 

LEGISLATIVE AUDIT COUNCIL 
STATE OF SOUTH CAROLINA 

.500 BANKERS TRUST TOWER 

COLUMBIA. SOUTH CAROLINA 29201 

November 27 1 1979 

Malcolm U. Dantzler I M.D. 
Commissioner 
Department of Health and 

Environmental Control 
2600 Bull Street . 
Columbia, South Carolina 29201 

Dear Dr. Dantzler: 

TELEPHON£~ 
303 -7.58·.532:! 

Thank you for responding to our letter of October 9, 
1979 concerning the milk inspection functions of the South 
Carolina Dairy Commission and your department. In your 
letter of November 2, 1979 you explained that the provisions 
of Section 44-1-140(3) would authorize DHEC to write a 
regulation to include the issuance of yearly permits or 
license both to those wishing to ship and to receive out-of
state milk. This you feel could be accomplished without 
additional personnel. However, you state that one additional 
position would be needed if DHEC were to assume the 
responsibilities for the issuance of bulk milk permits on a 
volume basis. 

Two of my staff members met with Mr. Joe W. Hall I Jr., 
Director for the Division of Dairy Foods and Bottling Plants 
in your agency on November 19 I 1979 to discuss this matter. 
They reviewed the duties required for issuing weekly 
permits to shippers and receivers of out-of-state milk. 

The work would involve receiving 15 to 16 telephone 
calls on Thursday and Friday of each week. DHEC would 
record in a log the number of pounds of milk to be shipped, 
the arrival date, the receiver and shipper, and assign a 
permit number to each shipment. On Friday afternoon, 7 to 
9 Shipper's Permits would be typed authorizing each shipper 
to import milk in to the State. A copy would be sent to the 
shipper, the receiver and the Dairy Commission. 

The Council believt'!s these duties of receiving telephone 
calls,· typing shipping permits and distributing copies to the 
appropriate parties would only require the part-time services 
of a secretary already employed by DHEC. 

We would appreciate you reviewing the r('!quiremen ts 
necessary for performing these func:tions and determine if it 
is possible to use existing personnel within the Division of 
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APPENDIX A (CONTINUED) 

Malcolm U. Dantzler, M.D. 
Page Two 
November 27, 1979 

Dairy Foods and Bottling Plants or to augment the Division 
with temporary assistance from another DHEC Division. 

In accordance with H.R.3026, dated May 11, 1977, it is 
requested that this correspondence and your response be 
kept confidential until the release of the Dairy Commission 
audit report to the General Assembly. Thank you for your 
cooperation. 

GLS/JCJ/rt 
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APPENDIX B 

TYPES OF MILK PRICE CONTROLS BY STATE 

JULY 1979 

Producer Resale Level Prohibits Sales 
State Level Wholesale Retail Below Cost 

1. Alabama s S* S* s 
2. Alaska 
3. Arizona F 
4. Arkansas F - - s 
5 . California s S* S* s 
6. Colorado F - - s 
7. Connecticut F 
8. Delaware F 
9. Florida F 

10. Georgia F 
11. Hawaii s 
12. Idaho F - - s 
13 . Illinois F 
14. Indiana F 
15. Iowa F 
16. Kansas F 
17. Kentucky F - - s 
18 . Louisiana F* - - s 
19. Maine s s s s 
20. Maryland F 
21. Massachusetts F/S S* S* s 
22 . Michigan F 
23. Minnesota F - - s 
24. Mississippi F 
25. Missouri F - - s 
26. Montana s s s s 
27. Nebraska F - - s 
28. Nevada F/S S* s s 
29 . New Hampshire F 
30. New Jersey F/S S* s s 
31. New Mexico F 
32. New York F/S 
33. North Carolina s S* S* s 
34. North Dakota F/S s s s 
35. Ohio F - - - i 
36. Oklahoma F - - s : j 

37. Oregon F/S S* - - 'j 
' 38. Pennsylvania F/S s s - , I 

39. Rhode Island F 
i - - - i 

40. South Carolina s S** S** s j 41. South Dakota F - - -
42. Tennessee F - - s 

:1 
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APPENDIX B (CONTINUED) 

Producer Resale Level Prohibits Sales 
State Level Wholesale Retail Below Cost 

43. Texas F 
44. Utah F 
45. Vermont*** s s s s 
46. Virginia s S* S* s 
47. Washington F 
48. West Virginia F 
49. Wisconsin F s 
50. Wyoming s s s 

S = State law or regulation. 
F = Federal Milk Market Order. 
F /S = Combination state law or regulation and Federal Milk Market Order. 
*State controls authorized but not used. 
**State controls suspended by injunction. 
***Discontinued setting resale prices on August 27, 1979. 
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APPENDIX C 

PRICE CONTROL ANALYSIS METHODOLOGY 

One of the major objectives of the audit was to evaluate the effect 

of and continued need for price controls over the milk industry in 

South Carolina. The basic question was to answer whether or not price 

controls are necessary. 

Research r~vealed that marketing margins are an important element 

of performance in the fluid milk industry. Consequently, the Audit 

Council focused on the study of marketing margins in South Carolina 

and their comparison to other states. The marketing margin is the 

difference between the retail price and the producer price of milk and 

is a useful tool for measuring the efficiency of distributing milk to 

consumers. It is assumed that low marketing margins are associated 

with good performance. Studies indicate that marketing margins are 

higher in markets with resale price controls (see p. 53). 

In order to determine marketing margins for South Carolina since 

the beginning of resale price regulation by the Dairy Commission in 

1966, the Council first obtained the retail prices for ~ gallon of milk for 

each year. The retail prices used for 1966-76 were the minimum retail 

prices as set by the Dairy Commission. Retail prices for 1975-78 were 

based on surveys made by the Dairy Commission. 

The producer prices for 100 pounds of milk were procured from 

the Dairy Commission and were divided by 4. 3 pounds to derive a price 

for ~ gallon of milk. The producer price per ~ gallon milk was then 

subtracted from the retail price in order to derive a marketing margin 

for each of the years from 1966 to 1978. 
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In order to compare South Carolina's marketing margins with other 

states I the retail price and producer price of the states had to be 

known. Interviews with several states indicated that the best source of 

information was the monthly report published by the International 

Association of Milk Control Agencies (IAMCA). The price information 

for the report is provided by State Dairy Commissions. However 1 there 

were problems in obtaining information over a period of time for particular 

states in the report I such as those in the Southeast for instance. 

States do not always report each month I and the information is not 

consistently reported for each milk category or for each market. A 

state may report the prevailing price one month for all of its markets, 

part of them the next month, and at times they would not report. In 

addition the published reports from the IAMCA were not available prior 

to 1974. Most states in the Southeast were contacted concerning milk 

prices, and they stated that the IAMCA report was the best information 

available. The IAMCA does not publish retail prices for Florida and 

Tennessee, nor could the Dairy Commissions of these states provide the 

Council with retail prices on milk. 

Comparable price information was found at the national level. A 

comparable producer price for ~ gallon of milk was obtained from the 

Economic Research Service of the United States Department of Agricul

ture. The United States average for milk retail prices was procured 

from the Statistical Abstract of the United States. 

The retail prices in the Statistical Abstract for the national average 

were taken from data collected for the Consumer Price Index. The 

retail price for milk is derived from a sample of 56 urban areas in the 
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United States. Thirteen of these areas are located in the Southeast, 

one of which is in South Carolina. A national average for marketing 

margins was calculated based on this information (see Table 5) . 

South Carolina and national marketing margins were compared and 

the analysis revealed that South Carolina exceeded the national average 

by 3. 7¢ per ~ gallon of milk for the 13-year period. The Council 

compared producer prices and retail prices for South Carolina and the 

nation to determine if the higher margin was due to South Carolina 

having lower producer prices or higher retail prices. The comparison 

revealed that high marketing margins for South Carolina was due to 

high retail prices, because the South Carolina retail price exceeded the 

national average by 4. 8¢ per ~ gallon of milk whereas the producer 

price was only 1.1¢ above the national average. 

In order to determine the impact on the consuming public, the · 

Council estimated the dollar value of the retail price differences from 

1971-78 (see p. 172). The dollar value that South Carolina consumers 

paid over the national average based on ~ gallon of milk was predicated 

on the Dairy Commission's reports from 1971 to 1978. This report 

entitled "Sales Summary on Rebateable Items at Wholesale Prices" shows 

the total dollar amount of milk sold at wholesale prices by month. The 

report excluded sales not subject to rebates such as sales to schools, 

State, county or municipal governments or retail route sales. The 

Council used this report because there were no statistics available on 

the amount of retail sales. 

There was no information available as to number of gallons, ~ 

gallons and quarts of milk sold, but when the Dairy Commission set 

wholesale prices it increased the price of the various sizes of milk by 
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the same percentage. Consequently, it is assumed that prices are 

relative in South Carolina and according to the Dairy Commission they 

are also relative in other states. 

The South Carolina wholesale and retail prices and the national 

average retail prices were known for \ gallon of milk. Given these 

three inputs and the total sales of milk at wholesale prices, the amount 

that South Carolina consumers paid over the United States average 

could be calculated. 

As shown on page 172, the South Carolina average wholesale price 

for \ gallon of milk was divided into the total dollar volume of milk sold 

at wholesale prices for a year. This converted all milk sales to a total 

number of \ gallons sold in South Carolina. Multiplying the number of 

\ gallons by the South Carolina and national retail prices for each year 

yielded the total retail sales based on South Carolina and national 

average retail prices. By subtracting these two, the amount that South 

Carolina consumers overpaid relative to the national average was 

determined. 

As to using national averages for a comparison, the Council was 

told that population density could affect marketing margins and in turn 

retail prices. That is, in large population centers milk could be delivered 

cheaper than in less populated areas. However, there are a number of 

other variables that could likewise affect distribution costs such as 

labor costs, rent, taxes, portion of home delivery, extent of volume 

discounts and limited or full service delivery to retail stores. 

Even though reliable information could not be obtained on marketing 

margins for comparing South Carolina to the Southeast, the Council 

used some retail price information in the IAMCA report. Prevailing 
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prices reported by as many as 31 states for 65 markets were sporatic 

and inconsistent. Consequently I they were not useful for accurately 

determining marketing margins. However I the averaging of them every 

3rd month from March 1976 to March 1979 was an indicator of South 

Carolina's standing in relation to all markets reporting (see Illustration III). 

In order to determine how South Carolina compared to its neigh

boring states the Council examined the prices provided by Georgia and 

North Carolina to the IAMCA. There were two factors to consider I the 

prevailing retail price and the range of retail prices. Price ranges for 

the markets in these two states were used (Table 8) because the IAMCA 

survey reported 94. 5% of the data on price ranges and only 68% on 

prevailing prices. In addition I the important point depicted by price 

ranges is that they show the various price options the consumer has for 

milk purchases. 

The following is a detailed computation of the South Carolina 

Consumer Overpayment Based on One Half-gallon of Milk for the Period 

1971-1978. 
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APPENDIX C (CONTINUED) 

COMPUTATION OF SOUTH CAROLINA CONSUMER OVERPAYMENT 

BASED ON ONE HALF-GALLON OF MILK, 1971-78 

S.C. Wholesale Retail Prices Total Retail Sales: 
1 2 3 4 5 6 7 

South If Based 
Price Per Total Number S.C. National Carolina on National 

Year \ Gallon Sales \ Gallons Avg. Avg. Average Average 

1978 90.3¢ $84,822,665 93,934,291 93.3¢ 88.84= $ 87,640,694 $ 83,413,650 

1977 88.1¢ 83,883,094 95,213,501 91.1¢ 83.9¢ 86,739,499 79,884,127 

1976 86.7¢ 79,682,568 91,906,076 89.7¢ 82.7¢ 82,439,750 76,006,325 

1975 82.24= 72,947,770 88,744,246 85.2¢ 78.5¢ 75,610,098 69,664,233 

1974 81.0¢. 67,257,079 83,033,431 84.0¢ 78.4¢ 69,748,082 65,098,210 

1973 67.9¢ 56,082,309 82,595,448 70.9¢ 65.4¢ 58,560,173 54,017,423 

1972 60.1¢ 47,799,096 79,532,606 63.1¢ 59.8¢ 50,185,074 47,560,498 

1971 60.0¢ 40,451,532 67,419,220 63.0¢ 58.9¢ 42,474,109 39,709,921 

TOTAL $553,397,479 $515 ,354 1387 

Column 1 - Minimum wholesale prices set by S.C. Dairy Commission, yearly average. 
Column 2 - S.C. Dairy Commission monthly sales reports. 
Column 3 - Column 2 - Column 1. 

8 
S.C. Retail 
Cost Over 

Nat'l. Avg. 

$ 4,227,044 

6,855,372 

6,433,425 

5,945,865 

4,649,872 

4,542,750 

2,624,576 

2,764,188 

$38,043,092 

Column 4 - Minimum retail prices set by S.C. Dairy Commission (7 /1/66 - 2/1/75). S. C. Dairy Commission 
estimate for 1975. International Association of Milk Control Agencies (1976-78). 

Column 5 - Statistical Abstract of the U.S., U.S. Department of Commerce, Bureau of the Census, 1970 
(p.349) and 1978 (p.497). 

Column 6 - Column 3 x Column 4. 
Column 7 - Column 3 x Column 5. 
Column 8 - Column 6 - Column 7. 
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sions for Setting Minimum Prices I June 1 1 1970 -
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Gallon of Milk from Producer to Consumer, 13 Year 
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APPENDIX F 

AGENCY COMMENTS 

State of South Carolina 

SOUTH CAROLINA DAIRY COMMISSION 

CHAA'I..II:S A. SHAW 
0UU£0:TQIO 

IOZS SUMTER STREET 
COI..UMSIA. SOUTH CAROI..INA 29201 

February 7, 1980 

Mr. George L. Schroeder 
Director, Legislative Audit Council 
Bankers Trust Tower 
Columbia, South Carolina 

Dear Mr. Schroeder: 

Richard W Riley. Governor 

TEI..£1";.<0NE 
'1103' 7511·2 756 

I would like to make some comments and observations regarding the preliminary 
report of the Legislative Audit Council's study of the State Dairy Commission. We were 
advised we had only five days in which to respond to the 169 page report of the study, 
which spanned ten months. Therefore, time does not permit a detailed analysis of the 
tables and other data in the report or a comprehensive response to the Council's 
conclusions. 

Shortly after the study began, a question arose regarding the availability of 
records pertaining to the business of individual persons or companies by virtue of the 
provisions of Section 39-33·300 (3), Code of Laws of South Carolina, 1976, which 
reads in part " - - - Each member of the Commission and employees or agents thereof 
are hereby expressly prohibited from divulging to any person the contents of any docu
ment or record examined in the performance of their duties or any information obtained 
in the course of an investigation, except as may be required for the proper enforcement 
of Articles 1 through 7 of this Chapter." (Emphasis added) On the advice of Counsel, 
we requested that you, as Director of the Legislative Audit Council, enter into a formal 
ag:eement to p:rotect the confidentiality of information pertaining only to individual 
persons or businesses. There was never any question regarding the avnilability of 
public records or compiled data which did not identify or reveal information pertaining 
to the business of individual persons or companies as indicated by the agreement which 
you signed on April 3, 1979. A subpoena from the Legislative Audit Council of all 
records of the Commission was received two or three days following the agreement 
which you signed pertaining to confidentiality of information. However, I was unaware 
of any question arising as to your right of free access to all records of the Commission 
after receipt of the above referred to agreement. 

The allegation in the report that I knowingly falsified information to t.!J.e Farm 
Bureau which was transTPJ.tted to t.~e Legislature is totally without basis. 
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Page 2 - ivlr. George L, Schroeder- February 7, 1980 

Mr. Walter Bell of the South Carolina Farm Bureau requested that I provide 
him with the farm price for Class I milk and the retail price of milk in the Southeastern 
United States as of March 1, 1979. 

The latest supermarket milk price survey published by the International 
Association of Milk Control Agencies (received on March 5, 19i9) covered the week 
of February 5-9, 1979. The ne.'X:t survey published by that organization covered the 
week of March S-9, 1979 and was received on April 2, 1979. 

The records of the public hearing held by the Commission on February 5 and 6, 
1979 reflect an announced increase by Dairymen, Inc. for Class I milk in Georgia, 
effective February 5, 1979, of 45¢ per hundredweight. Further, on February 13, 1979 
we received from the Virginia Milk Commission an announced increase for Class I milk 
of 40¢ per hundredweight to be effective March 1, 1979. The effects on the retail price 
of milk in Georgia and Virginia of those increases in the Class I farm price were not 
available from any published source at the time the price information was requested by 
and supplied to the Farm Bureau. 

In order to supply the information, within the time span requested, it was 
obtained by telephone from supermarket officials or distributors which do business in 
South Carolina and in those states for which prices were reported. Further, we 
attempted to verify by telephone, through regulatory officials where available, the 
information obtained from other parties. It was determined that retail prices were 
increasing as a result of the increase in farm prices which were announced in 
February. Therefore, the range in retail prices and the price prevailing in major 
supermarkets as of March 1, 1979, based on the telephone survey, were transmitted 
to the Farm Bureau together with the announced Class I price in various Southeastern 
markets. 

The history of economic regulation of milk marketing in South Carolina has been 
highly controversial since its inception in 1953. It has been fraught with continual 
legislative changes and litigation which frustrated most attempts by the Commission 
and its staff to develop an on-going program to properly address the complex problems 
of milk marketing and effectively discharge the :responsibilities with which the 
Commission was charged by statute. Succinctly stated, the operation of the 
Commission has been one of fighting brush fires with all of its fingers in the dyke in 
an effort to avoid market instability and chaos which the dairy industry experienced 
in 1963 through 1966. It would appear there has been some degree of success even 
under very adverse circumstances and with limited :resources, in view of the following 
facts: 
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Page 3 - .Nlr. George L. Schroeder- February 7, 1980 

1. Farm prices and consumer prices generally prevailing in South Carolina 
historically have been favorably comparable to and are currently favorable 
with analogous prices in adjoining states and in the Southeast. 

2. Federal regulations of the industry, which are inevitable in the absence of 
effective state regulations, have been avoided. 

The preliminary report of the Legislative Audit Council appears to be at variance 
with Number 1 above. However, it is noted that the major comparisons from which the 
most significant conclusions were drawn pertaining to farm prices and consumer prices 
were based on national averages. 

It would appear a more objective approach, with optimum meaningful results, 
would have necessitated a comparison of farm prices and the generally prevailing 
consumer prices in South Carolina with those in other Southeastern states rather than 
a national average approach for the following reasons: 

1. The similarity of conditions and factors which affect the costs of producing 
milk on the farm and in turn the level of pricing necessary to maintain an 
adequate supply of milk. Historically, farm prices in the Southeast have 
been closely aligned and higher than those nationally. 

2. The commonality of conditions, particularly population density, which 
significantly affect marketing and distribution costs. 

The price consumers pay for milk is determined to a substantial degree by the 
cost of raw milk (farm price) and the cost of distribution. Therefore, since these 
major factors cannot be properly considered using national averages as a basis of 
comparing prices in South Carolina, it would appear the conclusion in the report that 
farm prices and retail prices in South Carolina have been excessively high is grossly 
incorrect. 

The Commission, in spite of the continuous adversities, has always conscien
tiously endeavored to discharge its duties in accordance with any existing statutes and 
on the basis of the legal interpretation of these statutes by the Attorney General. 

The establishment of minimum prices at all levels (producer, wholesale and 
retail) was instituted following the passage of Act No. 1131, 1968 Acts and Joint 
Resolutions. The action was taken after a public hearing on May 23, 1968 and on 
the basis of the record of that hearing. Subsequent to that time, any adjustments in 
price were made after a public hearing, and the subject of the need for continuation 
of the establishment of prices at any or all levels was considered at each hearing at 
which adjustments in prices were considered. 

-178-

~ 

I 



APPENDIX F (CONTINUED) 

Page 4 - iYlr. George L. Schroeder - February 7, 1980 

In early 1973, the Commission employed Case and Company, a management 
consulting firm, to do a study on the cost of producing milk and the cost of processing 
and distributing milk in South Carolina. At the request of an interim legislative study 
committee, the Commission terminated its agreement with Case and Company in order 
that it may do a similar study for the Committee. The study which covered 1973 data 
was completed in .March 1975 at a reported cost of $50, 000. 

As a result of the rapid inflation in the middle 1970's, the cost study was outdated 
before it was completed and it had become evident a more practical method must be 
found as a means of adjusting established prices. Hence, an economic formula developed 
by Clemson University was considered. Every effort was made to incorporate in the 
formula economic factors established by statute for determining producer prices. 

Effective February 1, 1975, minimum retail prices were discontinued, an economic 
formula was adopted to establish producer prices and regulations were promulgated to 
adjust wholesale prices 'With incremental changes in the Class I producer price. That 
action was taken after a public hearing on December 17, 1974 and on the basis of the record 
of that hearing. 

After exhaustive study in conjunction with representatives of Clemson University, 
a new formula to be used in determining the Class I price was adopted following a public 
hearing on June 7, 1977. The use of that formula was continued until it was challenged 
by the Consumer Advocate of South Carolina in December 1978. All adjustments in the 
Class I price determined by the use of the formulas were reviewed and announced at open 
meetings of the Commission. 

This resume of events, we believe, substantiates the fact that every effort has 
been made by the Commission to discharge its responsibilities in good faith and in 
accordance with statutory requirements. 

SOUTH CAROLINA DAIRY COMMISSION 

/1 fa_~ II A~' 
<-charles A. Shaw, Director 

-li9-



GLOSSARY 

Base holding producer - A producer who regularly delivers milk to a 

licensed distributor having a Grade A milk processing plant 

located in South Carolina. 

Cooperative (Dairy) - A dairy organization owned by the milk producer 

members. There are two types operating in South Carolina. 

A bottling cooperative is one that receives milk from the pro

ducer members, processes the milk and markets it. A mar

keting or bargaining cooperative is one that also receives 

producer members' milk, and may process some of the milk, 

but largely sells the raw milk to other processors. 

Distributor - Any person engaged in the business of receiving, proces

sing, manufacturing and distributing milk or milk products 

and offering such products for sale at wholesale or retail. 

Distributors are also often referred to as processors. 

Dock delivery - The processor delivers the milk to the retail store. 

Dock pick up - The retailer picks up the milk from the processing 

plant. 

Drop ship - The processor delivers the milk to the retail stores. 
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Federal Milk Marketing Order - A legal instrument issued to regulate 

the terms under which milk dealers selling milk within a 

specified geographic area purchase milk from farmers (pro

ducers). Federal orders require that dealers pay producers 

specified minimum prices which vary according to the use of 

the milk. 

Full service delivery - The processor delivers the milk to the retail 

store, places it in the store cooler and keeps the consumer 

display case stocked. 

Individual Processor Pool - The minimum average prce paid to producers 

is calculated on the basis of each processor's use and receipts 

of milk. Producers selling to different processors may receive 

different average prices. 

Marketing margin - The difference between the retail price and the 

producer price of a given quantity of milk. 

Market-wide pool - The minimum average price for milk is calculated 

by combining into one total the utilization of the milk from all 

processors and the total receipts from all producers in the 

market. All producers receive the same uniform price per 

hundredweight for the milk they deliver irrespective of the 

processor to whom it is delivered. 
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Minimum price - The least amount that one can pay for milk. For example 1 

only producer minimum prices may be set, but processors may 

pay higher prices. 

Over order price - Refers to the price above the Federal Minimum 

Order price at which a dairy cooperative announces that they 

will sell their producers' milk to processors. 

Predatory pricing - The competitive device of selling goods below 

purchase price or cost of production. 

Processor - Any person engaged in the business of receiving I proces-

sing I manufacturing, and distributing milk or milk products 

and offering such products for sale at wholesale or retail. 

Processors are also often referred to as distributors. 

Producer - Dairy farmer. Any person producing grade A milk under 

a permit issued by the Department of Health and Environmental 

Control. 

Resale prices - Wholesale and retail milk prices. 

Snubber - A price alignment device utilized in the South Carolina 

economic formula to ensure that the producer price will be 

competitive with neighboring markets. 
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Vertical integration - Ownership or control of the various levels of 

production and distribution for a class of merchandise. For 

example I a company may be classified as vertically integrated 

in the milk industry I because it functions as a milk processor 

and distributes the milk to consumers through its various 

retail grocery stores. 
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