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"The test as to the validity of a search 

warrant affidavit is not whether the presence 

of contraband necessarily follows, but whether 

the issuing judge could reasonably conclude 

that such contraband was probably present." 

W.R. Hare 
State Solicitor 
6th Judicial Circuit 
South Carolina 
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SEARCH WARRANT ... 
PROOF VERSUS PROBABLE CAUSE 
(United States v. Chester) 

537 F2d 173 

The difference between proof of guilt, on the 

one hand, and probable cause of guilt, on the other, 

is troublesome -not only for police officers, 

recorders, and magistrates, but for judges at the 

highest levels of our court system as well. 

Recently, the United States Court of Appeals 

for the Fifth Circuit .•. comprised of the states of 

Georgia, Alabama, Mississippi, Louisiana, Texas, 

and Florida, was again faced with the question .•. as 

all courts will continue to be, since factual 

situations vary so much. 

In the case referred to, police obtained a 

search warrant to search for cocaine in a house used 

as a residence by persons the police knew nothing 

about, in which no contraband had been seen by agents 
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or informers, and which no information imparted "The Pinto returned and later, so did the 

to officers connected with previous drug activity. Volkswagen, but not quite. It parked a quarter mile 

from the residence and its driver made a telephone 

FACTS call. The Pinto then left the residence and picked 

up Steadman. The Pinto proceeded to the new 

"Drug enforcement agents knew that a red cocaine delivery. 

Volkswagen they were watching was the vehicle used 
"The drug peddlers had made it clear that this 

to deliver cocaine in a 'buy' a day earlier. 
new delivery of eight ounces of cocaine would be 

At almost the same time that the drug peddlers 
followed by yet another delivery if things went 

informed the undercover agents that another delivery 
smoothly." 

was imminent, the red Volkswagen left the apartment 

where it was parked and went to Chester's residence. A search warrant was obtained by the agents for 

The magistrate surely could infer that the decision Chester's residence, where the red Volkswagen had 

to deliver more cocaine triggered the Volkswagen's stopped on the way to the 'drop-point'. Cocaine was 

journey. found and Chester was convicted. 

APPEAL 
"Steadham, the driver of the Volkswagen, who 

had acted as delivery boy for the cocaine on the "Chester argues that the affidavit does not 

previous day, went into the residence. Other cars focus enough suspicion on his residence to justify 

came and went, including a Pinto with Virginia plates. its search as the probable site of the cocaine 

Then the red Volkswagen and its driver left. cache." 
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COURT UPHOLDS AFFIDAVIT 

AND SEARCH WARRANT 

"It seems clear, however, that the magistrate 

could REASONABLY conclude that the cocaine was 

PROBABLY at the site. No more is necessary to 

justify a warrant. 

"No doubt the cocaine could have been some-

where else, but the POSSIBILITY that the cache was 

at any of several other places does not negate the 

PROBABILITY, as found by the magistrate, that the 

appellant's residence was the true location. 

To list several alternative hypothesis regarding 

the source of the eight ounces and then conclude 

that it does not necessarily follow that the 

Stratford Arms residence contained the cache 

misconceives the nature of the probable cause inquiry. 

"The test we must apply is not whether the 

affidavit's hypothesis NECESSARILY follows, but 
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whether the magistrate could reasonably conclude 

that it probably follows. 

"The magistrate could reason that neither 

Steadham's apartment nor the red Volkswagen itself 

contained the cocaine on the basis that Steadham 

must not have been in possession of the drug when 

he left his apartment, else why did he not drive 

directly to the drop point? The delivery had 

already been promised at the time he left his 

apartment and Steadham realized that the buyers knew 

he was the source and that he drove a red Volkswagen. 

Another possibility, the Pinto, raises the question 

of why a transfer to Steadham was not made on the 

first occasion when both Steadham and the Pinto 

were together at the Stratford Arms Drive address. 

In fact, the departure of both vehicles from the 

house and thei~ subsequent covert rendezvous could 
I 

have been considered by the magistrate to be part 

of a ruse to divert attention away from the house. 
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The affidavit's mention of the departure of a gray 

Pontiac from the residence after the Pinto had left 

really is too equivocal to make it a prospect." 

MUST POLICE FURNISH PREVIOUS 

INFORMATION ABOUT PREMISES? 

"The implication of Chester's contention that 

not enough was known about the residence is that 

the officers should have provided the magistrate 

with some information about the occupants of the 

residence or about previous illegal activities 

there. Such information was not required." 
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FELONY SUSPECT ... 
WHERE ARREST WARRANT NECESSARY 

(United States v. Brown) 
540 F2d 1048 

Although it is more important to be careful 

to obtain a search warrant when necessary than an 

arrest warrant, failure to have an arrest warrant 

in circumstances in which it is required by law 

can be serious. Federal officers have as much 

trouble from the courts in this area as do local 

law enforcement officers. 

As is well known, a Federally insured bank, 

when robbed, is within the jurisdiction of Federal 

officers as well as local enforcement .•• because it 

~ Federally insured. 

Within recent months, local police of 

Albuquerque, New Mexico, were on strike when the 

Security Federal Savings and Loan Association of 

Albuquerque was robbed. 
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FAcrs 

"On July 18, 1975, a male, described as 

approximately five feet ten inches in height, quite 

slim, with a large nose, dark hair and eyes, and a 

mustache while dressed in blue pants, a long-

sleeved gold shirt, tan colored boots, entered the 

Security Federal Savings and Loan Association of 

Albuquerque, New Mexico, armed with a dark gray 

automatic pistol. Two tellers, Lynn Smith and 

Betty Entzian, were approached by the armed male 

about 3:00 P . M. that day. The only customers in the 

bank at the time were Mr. and Mrs. Jonte and their 

young son. One male customer thereafter entered the 

bank. The robber approached Teller Smith's counter. 

He stood not more than two feet from her. Smith 

testified that she observed him carefully. The 

robber inquired about opening an account and interest 

rates. Smith handed him some brochures about the 

institution which he read. He then remarked to Smith 

that he didn't have much money and didn't know if he 

;\ 

I 

~ 

J 
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trusted the bank. When the Jontes left the building, 

the male produced a pistol and pointed it at Smith 

and Entzian and he directed them not to push any 

buttons, to step back from their counters and hand 

him the money in their respective teller drawers. 

Both tellers testified that Government Exh. 6 

appeared to them to be the same pistol used by the 

robber; they identified the robber in the detail 

previously related. The tellers further positively 

identified Brown in the courtroom, at trial, as the 

person who had robbed the bank and threatened them 

by use of the firearm. Both tellers stated that 

they were in a state of shock and fear that Brown 

would shoot them; that they were standing not more 

than three feet apart when Brown confronted them 

with the pistol and the demands; that teller Entzian 

removed the money froro her teller drawer and handed 

all of the bills to Brown; that some of the bills 

were 'bait', i.e., those bearing serial numbers 

recorded by the bank for tracing purposes; that 

Brown then ordered them to move around the counter 
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and into the bathroom, with his pistol directed at 

them; that he ordered them to remove their clothing 

and hand it to him; that after they disrobed and 

handed Brown the clothing, he twice told them to 

stay in the bathroom for five minutes. Within a 

few minutes the tellers came out of the bathroom. 

Brown had departed. 

"After the tellers reported the robbery to the 

police, they conducted an audit of the bills with

drawn from the drawer and handed to Brown, which 

amounted to $1,397.00. The two brochures which had 

been left by Brown on the counter were carefully 

handled, marked and sent to the Washington, D.C. FBI 

laboratory for fingerprint and palmprint analysis. 

FBI expert Douglas 0. Cole testified that his process

analysis disclosed five latent fingerprints, and 

two palmprints as those of Brown traced to one of the 

brochures, admitted in evidence. Photographs taken 

by the bank's surveillance camera, introduced in 

evidence, depicted a man strongly resembling Brown 
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and the description independently given by the 

tellers. 

"On July 21, 1975, FBI agents displayed a six

photo gallery display to the two bank tellers and 

the bank customer, Mr. Jonte, each of whom separately 

and independently identified Brown as the bank 

robber from a photograph of him. On that same day, 

FBI agents were informed that several hours after 

the bank robbery, Brown and his girlfriend, Sylvia 

McKinney, had negotiated for the purchase of a car 

at a car lot in Albuquerque and that both had 

returned to the lot the following morning with 

currency which they used for the purchase of a 1965 

Chevrolet Impala. The agents found the vehicle 

parked in front of McKinney's apartment in 

Albuquerque on July 21, 1975. That same day, two 

of the $20.00 'bait' bills were traced to the 

currency paid by Brown to Bill Mace and Red Roach 

Auto Sales when he acquired the car, and FBI agents 

obtained Brown's address which proved to be that of 
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Sylvia McKinney's apartment. advised Brown of his rights and turned him over to 

Agent Behrenz. Local authorities were contacted 

"The Albuquerque Police Department was on strike. relative to the narcotics discovery insofar as 

Seven FBI agents immediately proceeded to the address. McKinney and Lucero were involved. Due to the 

Sylvia McKinney answered the agents' knock at her strike the FBI agents, upon request, transported 

front door. The agents identified themselves and McKinney and Lucero to the local police authorities. 

informed McKinney that they were looking for Brown. \ I Brown asked FBI agents about McKinney. He was 

McKinney did not respond. She became distraught and informed that she had been taken to the Albuquerque 

moved from the door toward another room. Agent police station, probably there to be charged with 

Barrison observed a man running by the front door possession of narcotics and narcotics paraphernalia. 

and into a room. Agent Bloom then entered the Brown told the agents that the narcotics and 

apartment through the front door and walked to the narcotics paraphernalia were his and that he would 

room McKinney had been seen walking toward. Inside consider talking to the agents if McKinney were 

the room, Bloom saw: a man identified as Arturo brought back to the apartment to be present during 
• 

Lucero standing near a bed; a twenty-five calibre the interview. Agent Behrenz agreed to have 

automatic pistol, fully loaded, on a dresser (which McKinney returned to the apartment. He then again 

matched the description of the pistol related by advised Brown of his rights, using the standard FBI 

the bank tellers); narcotics and narcotics waiver of rights form." 

paraphernalia on the dresser; and a pair of boots 

protruding from beneath the bed. Bloom then found 

Brown hiding under the bed. Bloom immediately 



-17-

APPEAL 

"Brown argues that the. search of McKinney's 

apartment was illegal because there had been no 

arrest -or search warrants even though there was 

adequate time to obtain them, thus violating his 

Fourth Amendment rights." 

WARRANTLESS SEARCH UPHELD 

"We hold that the facts we have heretofore 

related in detail fully justify both the warrantless 

arrest and search. The fact that the arrest and 

subsequent consensual search took place in the 'home' 

or apartment of Sylvia McKinney does not lessen 

their justification based upon the exigent 

circumstances then existing coupled with the over

whelming factual basis establishing probable cause. 

On July 21, 1975, less than three days after the 

robbery, FBI agents learned: of Brown's identification 

by the two bank tellers and the bank customer; the 

\ 
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similarity of the person reflected in the bank's 

surveillance camera to Brown; that Brown in the 

company of his girlfriend had purchased a car with 

currency which included some of the bank's bait 

money; and that Brown's address given at the car 

lot was that of Sylvia McKinney. Under these 

circumstances, the agents were justified in 

proceeding immediately to the address given without 

the benefit of warrants. They located the recently 

purchased vehicle adjacent to McKinney's apartment. 

They knocked on her apartment door, identified them

selved and announced the purpose of their call. 

McKinney responded by fleeing to a bedroom. The 

agents then saw a man rush past the front door and 

enter another room." 
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SEARCH PERMITTED FLEMING'S NOTEBOOK! 

BY GIRLFRIEND 

"In relation to the search conducted by the 

agents, Brown has failed to point out that the 

District Court found, based upon substantial ~~ :J-; ~ 

evidence, that Sylvia McKinney voluntarily signed 

a consent to search document provided her by the 

FBI agents after she had been informed that she 

had a right to refuse them such permission to 

search her apartment. It is fundamental that no 

warrant is required if a person having custody or 

control of the premises consents to the police search." ====--I 
. ~ ,\~ ~ 
""'- ,, ----~ /-------
~ -----
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FLEMING'S NOTEBOOK ... Chapter 131: 

MASSAGE PARLOR .ACT OF S.C. 

RULED CONSTITUTIONAL 

On November 16, 1976, a three-judge Federal 

Court ruled that South Carolina's so-call~d 

MASSAGE PARLOR ACT (Act 281 of 1975) was 

constitutional and could be enforced •.• the validity 

of the Act had been questioned as soon as it was 

signed by UNITED HEALTH CLUBS OF AMERICA and Federal 

Judge Blatt had issued an order temporarily enjoining 

enforcement of the Act ..• that injunction is now 

dissolved .•• The MASSAGE PARLOR ACT was discussed 

in detail on this Crime-to-Court program for July, 

1975, and the handbook for that program contains 

detailed comments. 
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ILLEGAL ARREST 

HOW DOES IT AFFECT PROSECUTION? 

Arguments continue to be heard from time to 

time in magistrate's and recorder's courts that 

illegal arrest entitles the defendant to a 

dismissal of the charge •.• particularly in traffic 

cases. Our State Supreme Court has said several 

times that this argument is not sound •.• In State v. 

Swilling, 249 SC 541, 246 SC 144, the Court said on 

the question: 

"The fact that an original arrest may have 

been unlawful does not affect the jurisdiction 

of the court, nor is it a ground for quashing 

the information. And it does not preclude 

trial of the accused for the offense." 

246 SCat p.l48. 

30 ••• EFM 
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