
SEPTEMBER 1974 

C8' gs
s-)fss 
J1?t.!/7 

C1-t; I 

POLICE OFFICER'S HANDBOOK 

THE CRIMINAL LAW S. C. STATE LIBRARY 
PART IV 

JiYV ~~ 2i 

STATE DOCUMENTS 
"-

I'> 

EXTRADITION OF FUGITIVES 

CONSTRUCTIVE POSSESSION OF DRUGS 
(State v. Ellis) 

FLEMING'S NOTEBOOK ... Chapter 104 

1) New Obscenity Decision (Hamling v. US) 
2) Forfeiture of Vehicles Owned by Innocent Person 

(Drug Cases) 
3) Reliance on Bulletin Information from Another 

Enforcement Agency 
4) Vagrancy- Loitering Laws Invalid 
5) Truth of Facts Stated in Search Warrant Affidavit? 

Prepared under the direction of E. Fleming Mason 
Producer of Crime-to-Court ETV Law Enforcement 
Informational Programs, in cooperation with South 
Carolina Educational Television Network with funds 
provided through the South Carolina Criminal 
Justice Academy. 



LAW ENFORCEMENT - ETV TRAINING PROGRAM 

POLICE OFFICER'S HANDBOOK 

EXTRADITION OF FUGITIVES 

CONSTRUCTIVE POSSESSION OF DRUGS 

(State v. Ellis) 

By 

Joseph C. Coleman 
Deputy Attorney General 
State of South Carolina 

Endorsed by 

South Carolina Governor, John C. West 
South Carolina Law Enforcement Division 
South Carolina Sheriffs' Association 
South Carolina Enforcement Officers' Association 

r South Carolina Police Chiefs' Executive Association 
South Carolina FBI National Academy Associates 
South Carolina Southern Police Institute Associates 



Daniel R. McLeod 
Attorney General 

State of South Carolina 

-2-

"Possession of unlawful drugs may be inferred 

from circumstances. Ordinarily, when drugs 

are in a dwelling house not in the actual 

possession of any one person, they must be 

deemed to be in the constructive possession 

of the person controlling the house •.. in the 

absence of evidence to the contrary." 

Daniel R. McLeod 

Attorney General 

State of South Carolina 
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EXTRADITION 

Both Federal and State laws provide for the 

arrest and return of wanted criminals who have fled 

to another state. Special procedures set out in 

the laws must be observed, however. 

It is sometimes thought that a foreign-state 

arrest warrant may be 'countersigned' in South 

Carolina and used to arrest a fugitive. Such an 

assumption is in error. An arrest warrant from 

another state may never be used to effect an arrest 

in South Carolina. It may be used as the basis for 

issuance of a fugitive warrant by a South Carolina 

magistrate, or as 'probable cause' for the warrant

less arrest of a wanted felon until a fugitive 

warrant can be obtained ... but an arrest warrant 

issued by the courts of another state is not valid 

as an arrest warrant in South Carolina in any 

circumstances. 
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FEDERAL LAW 

(Section 3182, USCA) 

§3182. FUGITIVES FROM STATE OR TERITORY TO 

STATE, DISTRICT OR TERRITORY. Whenever the executive 

authority of any State or Territory demands any 

person as a fugitive from justice, of the executive 

authority of any State, District or Territory to 

which such person has fled, and produces a copy of 

an indictment found or an affidavit made before a 

magistrate of any State or Territory, charging the 

person demanded with having committed treason, 

felony, or other crime, certified as authentic by 

the governor or chief magistrate of the State or 

Territory from whence the person so charged has fled, 

the executive authority of the State, District or 

Territory to which such person has fled shall cause 

him to be arrested and secured, and notify the 

executive authority making such demand, or the agent 

of such authority appointed to receive the fugitive, 

and shall cause the fugitive to be delivered to such 
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agent when he shall appear. If no such agent appears 

within thirty days from the time of the arrest, the 

prisoner may be discharged. 

Although the foregoing Section of Federal law 

makes it the duty of the Governor of a state to 

arrest and return a fugitive to the state in which 

he is wanted, the courts do not have the power to 

force a Governor to do his duty; so, in effect, the 

Governor of a state in which a fugitive is found may 

refuse to deliver him up. Taylor v. Tainter, 21 Led 

287. 
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SOUTH CAROLINA LAW 

(Section 17-201 et seq., 

1962 Code of Laws) 

WARRANT FOR FUGITIVE CHARGED WITH CRIME IN 

ANOTHER STATE. Any officer in the State authorized 

by law to issue warrants for the arrest of any person 

charged with crime shall, on satisfactory information 

laid before him under the oath of any credible person 

that any fugitive in the State has committed, out of 

the State and within any other state, any offense 

which by the law of the state in which the offense 

was committed is punishable either capitally or by 

imprisonment for one year or upwards in any state 

prison, issue a warrant for such fugitive and commit 

him to any jail within the State for the space of 

twenty days, unless sooner demanded by the public 

authorities of the state wherein the offense may 

have been committed, agreeable to the act of Congress 

in that case made and provided. If no demand be made 

within such time the fugitive shall be liberated, 
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unless sufficient cause be shown to the contrary. 

Nothing herein contained shall be construed to 

deprive any person so arrested of the right to 

release on bail as in cases of similar character 

of offenses against the laws of this State. 

RECORD AND TRANSMISSION OF COPY TO GOVERNOR. 

Every officer committing any person under §17-201 

shall keep a record of the whole proceedings before 

him and immediately transmit a copy thereof to the 

Governor of this Stat~ for such action as he may 

deem fit therein under the law. 

GOVERNOR TO INFORM GOVERNOR OF FOREIGN STATE. 

The Governor of this State shall immediately inform 

the governor of the state in which the crime is 

alleged to have been committed of the proceedings 

had in such case. 

SHERIFF AND JAILER TO SURRENDER FUGITIVE UNDER 

ORDER OF GOVERNOR. Every sheriff or jailer, in 
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whose custody any person committed under this 

chapter shall be, shall, upon the order of the 

Governor of this State, surrender such person to the 

person named in such order for that purpose. 

TAKING TESTIMONY IN HEARINGS ON EXTRADITION. 

The Governor of this State may, when a hearing is 

demanded upon any extradition for a fugitive in this 

State for an offense committed within any other 

state, appoint the Attorney General to take or cause 

to be taken by any person in his office the testimony 

offered at such hearing and report the testimony to 

the Governor with his recommendations thereon. Such 

recommendations shall not be binding upon the 

Governor. It shall not be necessary for the party so 

designated to hold such hearing to be commissioned or 

give bond, but the only requirement necessary is that 

he shall take an oath that he will fairly and 

impartially conduct the hearing and report the testi

mony and his recommendations, and when the Attorney 

General acts personally in such capacity no oath 

shall be required. 
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PROCEDURE 

When an arrest warrant is received from a law 

enforcement agency of another state .•. or when a bulletin 

is received •.• that a person in the locality is wanted 

in another state, officers in this State should take 

the following steps: 

(1) If it is not obvious (murder, robbery, rape, or 

other serious crime), the local officer should inquire 

if the crime for which the fugitive is wanted is 

punishable in that state by at least a year's imprison

ment. 

(2) If so, the local officer should then appear before 

a magistrate and obtain a fugitive warrant ..• using the 

bulletin or out-of-State warrant as probable cause. 

(3) The fugitive should then be arrested on the South 

Carolina fugitive warrant and placed in jail. 
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(4) If the foreign state makes no demand for the 

prisoner (though the Governors' offices of the two 

states) within twenty days, the prisoner should be 

released f~om jail. 

BAIL 

A fugitive arrested on a fugitive warrant is 

entitled to be released on bail in the same circum

stances in which bail would be granted if the crime 

had been committed in South Carolina. 

WAIVER 

Any fugitive may waive the extradition procedure 

and return voluntarily to the state in which he is 

wanted. 
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RELEASE 

If no extradition papers have been received from 

the foreign state within twenty (20) days, the fugitive 

should be released from jail. There is no lawful 

authority to hold him for a longer period. Bolton v. 

Timmerman, 233 SC 429, 105 SE 2d 518. This does not mean 

that the fugitive may not be re-arrested later on a 

Governor's arrest warrant and returned to the foreign 

state. It means, simply, that he must be released 

from present confinement pending issuance of the 

Governor's warrant. 

When a fugitive does not waive extradition, he 

should be released to officers of the foreign state 

only upon order of the Governor of South Carolina ..• 

and only to the person(s) named in that order. 
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FUGITIVE WANTED 

BY SOUTH CAROLINA AUTHORITIES 

When ~ fugitive from this State is located in a 

foreign state ... either by local officers or by FBI 

officers on an 'unlawful flight' Federal warrant .•. and 

refuses to waive extradition to South Carolina, the 

local officer should apply to the solicitor of his 

circuit to make application to the Governor of South 

Carolina to start extradition procedures. All that is 

necessary is that there be an arrest warrant or an 

indictment charging the fugitive with crime in this 

State. 

The solicitor will prepare the proper papers 

to be submitted to the Governor of South Carolina, who 

will, in turn, prepare and transmit the proper papers 

to the Governor of the foreign state. These steps 

should be taken promptly, however, because all stages 

are limited as to the time they can keep a fugitive in 

jail awaiting extradition papers. 

i( 
II 

J 
} 
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POSSESSION OF UNLAWFUL 

DRUGS FOUND IN HOUSE 

There is some uncertainty among criminal justice 

people as to whom may.be charged in an arrest warrant 

when a quantity of unlawful drugs is found in a house 

... when such drugs are not in actual possession of any 

one person. Such a case was recently handed down by 

the South Carolina Supreme Court (~tate v. Ellis, SC, 

Filed August 7, 1974). 

It has been thought by some that when unlawful 

drugs are found in a house, all those present should 

be charged if no particular person will claim the 

drugs. Such rule is not the law. There must be pos-

session by the defendant, either actual or constructive, 

in order to justify his arrest. There is little problem 

with 'actual' possession. If the drugs are on the person 

or under the immediate control of a defendant, he is in 

'actual' possession. Constructive possession is some-

thing entirely different. 

In the Ellis case, heroin was found in a house 

owned and controlled by one Ellis. Although no heroin 
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'buy' was ever made from Ellis ... but, instead, 'buys' 

were made from Ellis' foster son, Bryan, who lived on 

a different floor of the same house ..• Ellis was charged 

with possession with intent, and convicted. 

CONSTRUCTIVE POSSESSION 

The Court said that possession of drugs could be 

'constructive' as well as 'actual', and that one who 

has control of a place, such as the owner (if living 

on the premises or present therein), might be found to 

have 'constructive' possession of such drugs. 

Further, the Court said, such 'constructive' 

possession may be shown by circumstantial evidence. 

Quoting directly from the decision: 

"Ordinarily, when articles are in a dwelling 

house, they must be deemed to be in the construc

tive possession of the person controlling the 

house •.. in the absence of evidence to the contrary. 
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"Actual possession of narcotic drugs occurs 

when the drugs are found to be in the actual 

physical custody of the person charged with 

possession, while constructive possession occurs 

when the person charged with possession has 

dominion and control over either the drugs or 

the' premises upon which the drugs were found." 

EXAMPLES: If drugs are found in a building, not 

in actual physical possession of any one person, 

it can be assumed that the person who controls 

the building (owner, renter, manager) possesses 

such drugs. There may be multiple owners and 

renters who have legal control of a building. 

The normal occupant of a bedroom is assumed 

to have possession of drugs found there, although 

that person does not own or rent the house. He 

has control of the bedroom. 

When a number of persons live together in 

a house, and all have equal control of the 
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premises, drugs found in a commonly-used room, 

such as the kitchen, living room, or bathroom, 

may all be charged with (constructive) possession 

of the durgs. 

VISITORS 

The Court made it clear, however, that a visitor 

or other person having no control of the premises may 

not be charged with 'constructive' possession of drugs 

not in their 'actual' possession: 

"We recognize that proof of (constructive) 

possession requires more than proof of mere 

presence, and that the State must show (that 

the) defendant had ..• control over the thing 

allegedly possessed ••. or had the right to 

exercise ..• control over it." 

EXAMPLE: A drug raid results in several persons, 

some of them visitors, in the living room and 

-18-

kitchen of a dwelling house. None is using or 

has actual possession of drugs and no drugs are 

in view. Further search of the house, however, 

discloses a quantity of marijuana in the closet 

of a bedroom of the house. Who may be charged? 

The owner or renter of the house may be charged 

with (constructive) possession, and the person 

who normally occupies the bedroom may be so 

charged ..• but visitors and other persons, not 

having actual possession of the drugs, and having 

no control of the premises or the drugs, may not 

be charged. 

Any time constructive possession of drugs is 

charged, it is a question for the jury to deter

mine if the person charged knew of the drugs. 

Such knowledge may be proven by circumstantial 

evidence. 
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FLEMING'S NOTEBOOK FLEMING'S NOTE BOOK ... Chapter 104: 

Newest Obscenity Decision 

~· 
:~-. ~ 

A decision of the United States Supreme Court 

(Hamling v. United States, 15 Cr L 3239), has held 

that the 'community standards' offended by obscene 

films, books, and pictures, showing sexual conduct, 

may be local standards ... not national or state 

standards. 

The rule of thumb used to determine whether or 

not such material is obscene is restated in the 

Hamling case to be: 

(1) Whether the material, taken as a whole, would 

be considered by the average person, using 

contemporary (present time) community (local) 

standards as appealing to the prurient (lewd) 

interest. 
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(2) Whether the material shows or describes, in an 

obviously offensive way, sexual conduct as 

defined by State law. 

(3) Whether the material, taken as a whole, lacks 

serious literary, artistic, political, or 

scientific value. 

Motion Picture 'Carnal Knowledge' 

The motion picture entitled 'Carnal Knowledge' 

has been found by the United States Supreme Court 

not to be obscene. Jenkins v. Georgia, 15 CrL 3259. 

Jenkins held that juries do not have an unbridled 

discretion in determining what is obscene. No person 

is subject to prosecution for the sale or showing of 

obscene materials unless those materials depict or 

describe 'hard core' offensive sexual conduct. 

~ 
( 

v 
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Forfeiture of Vehicles 

Owned by Innocent Persons 

The law of Puerto Rico provides for the forfeiture 

of all vehicles used to transport certain quantities 

of drugs .•. giving no protection to innocent owners or 

mortage holders. A boat containing marijuana was 

seized and forfeiture proceedings begun. 

It was found that the boat was rented from an 

innocent owner, who protested that the Puerto Ricon 

law violated his Constitutional rights, since he knew 

nothing of the marijuana. 

The United States Supreme Court held that the law 

of Puerto Rico was constitutional and the yacht 

involved could be forfeited. Calero-Toledo v. Pearson, 

15 Cr L 3067. 

South Carolina's statute protects innocent owners 

and mortgagees. There is no reason to believe that 

those involved in the trafficing of unlawful drugs will 

not soon learn to take advantage of the loopholes 

provided in our State law insofar as the forfeiture of 

vehicles is concerned. 
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The editor of this Notebook suggests that peace 

officers' associations should give some thought to 

advocating a change in our State law •.. making it the 

burden of the seller, renter, or owner of a vehicle 

to take on some responsibility to see that his vehicle 

is not used by others for the transportation of unlaw

ful drugs. Such a law would be constitutional. The 

United States Supreme Court has so held. 

,) 
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Reliance on Bulletin From 

Another Enforcement Agency 

Bulletin described wanted car and occupants .•. 

assault with deadly weapon ... cruising squad car 

spotted vehicle and occupants meeting description. 

Warrantless search of trunk revealed sawed-off shot

gun. 

Information of felony from bulletin afforded 

probable cause. Search and Seizure lawful. 

US v. Gage, 494 F 2d 740, USCA Kan. 
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Vagrancy 

Loitering Laws Invalid 

A loiterer in the hall of an apartment building 

could not furnish identification to police. He was 

arrested under New York's 'loitering' law, searched, 

and found to possess heroin. Ruling of Federal Court: 

New York's 'loitering' law was unconstitutional. 

Since arrest was unlawful, search and seizure of 

heroin was unvalid. Conviction reversed. 

US v. Malcom, 492 F 2d 1166. 

y 
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Truth of Facts Stated 

In Search Warrant Affidavit 

The defendant may show, if he can, that state

ments made in the affidavit for a search warrant are 

untrue. If untruth can be shown, the search is 

invalid. US v. Carmichael, 489 F 2d 983. 

EDITOR'S NOTE: This situation could also be the 

basis for a Civil Rights suit in Federal Court if the 

affiant is a law enforcement officer. 
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