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Message from the Editor 

This month's Newsletter contains 
cases from the Supre~e Court as usual, 
however, there is one addition. I have 
attempted to headline each case discussion 
so that the subject matter is clearer to 

· the reader. I hope this addition will 
make the Newsletter more useful to each 
of you. 

Now that the political season is upon 
us, I want to bring to your attention 
Canon 7 of the Code of Judicial Conduct, 
Rule 33, Rules of the Supreme Court of 
South Carolina. This Canon says: 

A judge should refrain 
from political activity . 
inappropriate to his 
judicial office. 

C~non 7 goes on to list in some detail 
· activities which can or cannot be done by 

a judge. It is important that each of 
you review this Canon as well as the 
entire Code so that you are readily 
familiar with its provisions. 

House Bill No. 3579 is, at this date, 
April 26, 1982, in conference committee 
to reconcile the two versions passed by 
the House and Senate. A major part of 
this bill currently grants exclusive 
jurisdiction of second offense our to the 
magistrates and municipal judges and 
allows the penalty to be 11 a fine of not 
less- than $1000 or imprisonment for one 
year or both, or probation. 11 The final 
version may be entirely different but I 
wanted to alert you to this pending 
legislation. 

Recent Decisions 
of the 

Supreme Court 
LANDLORD-TENANT LAW 

EDITOR 

Lu.n.d, e.t a.l v. Gna.y Un.e. Wa.:te.Jt T ou.Jt6 , I n.c... , 
Opinion No. 21666, Filed March 9, 1982. 

This was a suit to have the defendant 
vacate a dock in the Ashley River in 
Charleston. The defendant operates a tour 
boat and charter business from a dock 
located on what is described as a 11 Water 
lot11 and claimed by the plaintiffs. On 
February 1, 1974, the defendant and plain
tiff ls predecessor entered into a lease 
agreement demising the · water lot and dock. 
The lease terminated January 31, 1977. 
The plaintiffs gave notice to the defen
dants that they did not intend to renew 
the lease and after the expiration of the 
lease, the defendant refused ~o vacate 
upon request. 

The case was heard by a master in 
equity and his report, adopted by the 
trial court, found that the plaintiffs 
were entitled to relief and ordered the 
defendant to vacate, pay a fair rental 
value from the expiration of the lease to 
the commencement of the action and double 
rent from the commencement of the action 
until the defendant gave up possession. 

The Supreme Court affirmed the order 
to vacate and the awarding of fair market 
value since the termination of the lease, 
but modified the award by eliminating the 
double rent and awarded fair market value 
instead for the period concerned. 

The defendant had raised as a de
fense the title to the land, alleging 
that title was in the State of South 
Carolina rather than plaintiffs, that it 
had entered into the lease upon the 
mistake that the plaintiffs owned the 



premises, and therefore the lease was 
void. 

The Court found that is was undisputed 
that the defendant 

entered and possessed the 
[plaintiffs] property as 
early as 1934, paid rent 
continuously until February 
1977, and thereafter con
tinued in defiant possession 
although the lease agreement 
expired on January 31, 1977. 

Having found that a landlord/tenant 
relationship existed between the parties, 
the Court relied on precedent, citing 
F~ady v. Ive6ten, 118 SE 195, 110 SE 135 
(1920), and its progeny and held that 

a tenant is estopped from 
attacking the title of a 
landlord so long as the 
tenant is in possession of 
the leased premises. 

The Court went on to say that even 
if estoppal were not a bar, the defendant 
failed to prove that title to the premises 
was in someone other than plaintiffs. 

On the question of damages, the de
fendant asserts that it should only have 
to pay $250 per month, the amount under 
the lease. Expert testimony estimated 
that the fair rental value on $600 per 
month and no other evidence was offered. 
Hence the Court held that 

[b]ecause the [defendant] 
refused to vacate the pre
mises after the expiration 
of the lease, it should pay 
the respondents fair rental 
value since the lease's 
termination. 

The trial court also ordered the 
defendant to pay respondents $1200 per 
month (double rent) from the date of ser
vice until the defendant gave up possess
ion. The Court'found this to be error 
saying that while 

S.C. Code Ann. Section 
27-35-170 (1976) allows 
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a landlord double the 
rental value when a 
holdover tenant has re
mained in wrongful poss
ession of the premises 
more than two years after 
the landlord has given 
notice to vacate ... By 
initiating this action 
plaintiffs had the oppor
tunity to plead the statute. 
Nevertheless, they brought 
the action solely as one 
under a lease for contract 
damages ... we modify plain
tiff's award by eliminating 
the double rent. 

The Court then awarded $600 a month 
from the termination of the lease until 
the date the defendant gave up possession. 

The Court also allowed attorney's 
fees based on a clause in the lease 
agreement. 

MALICIOUS PROSECUTION 

Eav(!).) v. BJwad Riven Etec.;t!Uc. Coopenative, 
Inc.., Opinion No. 21672, Filed March 11, 
1982. 

Eaves sued Broad River for malicious 
prosecution and won a verdict of $1000 
actual damages in a jury trial. The 
Supreme Court reversed and remanded for 
entry of judgment in favor of Broad River. 

Broad River had procured a warrant 
for Eaves' arrest for tampering with his 
electric meter, but Eaves was acquitted 
after a jury trial in magistrate's court. 

In order to maintain an action for 
malicious prosecution, a plaintiff must 
establish: (1) the institution or con
tinuation of original judicial proceedings; 
(2) by or at the instance of the defendant; 
(3) termination of such proceedings in 
plaintiff's favor; (4) malice in insti
tuting such proceedings; (5) lack of 
probable cause; and (6) resulting injury 
or damage. 

In the case at bar, plaintiff failed 
to prove two elements: (1) lack of probable 



cause; and (2) malice. 

Probable cause does not turn on 
plaintiff•s guilt or innocence but upon 
whether the facts within the prosecutor•s 
knowledge would lead a reasonable person 
to believe the plaintiff was guilty of 
the crime charged. 

Citing §16-13-385, which creates 
a rebuttable inference or presumption of 
fact that either the person in whose 
name the meter was installed or for 
whose benefit electricty was diverted 
tampered with the meter, the Court went 
on to detail the facts known to Broad 
River when the warrant was obtained; that 

(1) meter tampering is a 
crime; (2) he found [plain
tiff•s] meter with the seal 
broken and in a condition 
which prevented operation of 
the recording apparatus; 
(3) it was highly unlikely 
the condition occurred 
without human intervention; 
(4) respondent was the bene
ficiary of the meter not 
recording electricity use; 
and (5) two meters belong
ing to [plaintiff 1 s] brother, 
next door to [plaintiff] 
were found in the same 
condition. 

The statutory presumption and these 
facts established probable cause to pro
cure a warrant, notwithstanding the sub
sequent acquittal. 

Moreover, malice, defined as 11 the 
deliberate intentional doing of a wrong
ful act without just cause or excuse., 
is an essential element of malicious pro
secution and the plaintiff failed to 
establish any malice toward him from 
Broad River. 

NOTE TAKING BY JUROR 

State v. Jo~don, Opinion No. 21678, Filed 
March 23, 1g82. 

The defendant was convicted of DUI 
3 

in magistrate•s court. The Circuit Court 
reversed on the ground that the magistrate 
had 11 erred in her rulinq relative to the 
taking of notes by a juror during the 
prosecution•s closing argument ... 

During closing argument by the State, 
the defense objected to one of the j~rors 

· taking notes. The objection was sustained 
and the juror complied with the magistrate•s 
instruction to stop taking notes. While · 
the jury was in deliberation, the defense 
asked that the notes be confiscated. This 
request was refused. 

After the verdict, at the request of 
the defense counsel, the magistrate examin
ed the notes and found them 

is 

to be insignificant, not 
relative to the real issues 
in the case, not inaccurate, 
and not indicating any opinion. 

The question, as framed by the Court, 

Whether the magistrate erred . 
in refusing to confiscate the 
notes taken by the juror and 
in permitting them to be taken 
into the jury room after sus
taining an objection to the 
taking of notes. 

The Supreme Court reversed the Circuit 
Court and reinstated the judgment of the 
magistrate•s court, holding that the 
question of juror notetaking rests largely 
in the discretion of the trial judge and 
will not be reversed without a showing of 
prejudice to the rights of the defendant. 

This record is devoid of any 
showing of prejudice. Notes 
were taken by the juror for 
only a very short period of 
time, and when viewed by the 
trial judge, were found to be 
insignificant and 11 not relative 
to the real issues in the case ... 
(quotations in original). 



HINDERING ARRESTING OFFICER 

State v. Eth~age, Opinion No. 21685, 
Filed April 6, 1982. 

This was an appeal from a conviction 
for violation of §16-5-50, hindering an 
officer in the course of making an arrest. 

The facts of the case were as 
follows: 

A deputy sheriff was 
in the process of citing 
and arresting appellant•s 
brother for driving without 
a license when appellant, 
a passenger in the car, 
began cursing and threat
ening the officer. The 
deputy testified that al
though no physical contact 
was made, appellant did 
interfere with his inter
view of the subject of the 
arrest. 

The Court rejected the argument 
that abusive language toward the arrest
ing officer is insufficient to support 
a conviction under §16-5-50, holding 
that 

an officer can be hindered 
by language intended to put him 
in fear, intimidate or impede 
him in the discharge of his 
official duties. 

The conduct here (cursing, name 
calling, threats of physical abuse) was 
obstruction or hinderance proscribed by 
§16-5-50, and the conviction was upheld. 

SELLING PROPERTY UNDER LIEN 

There are two statutes in South 
Carolina which apply to the selling of 
property under lien. One statute re
quires notice to the purchaser §29-1-30, 
Code of Laws of South Carolina, 1976, 
and the other statute requires the 
written consent of the secured party 
(lien holder) and the payment of the 
debt within ten (10) days of sale, 
§36-9-319, Code of Laws of South Carolina, 
1976, as amended. 4 

who 
Section 29-1-30 says that any person 

(1) willfully and knowingly 
(2) sells or conveys 
(3) any real or personal property 
(4) on which a lien exist without 

(1) 

(2) 

giving notice to the 
purchaser 
of such real or personal 
property shall be guilty 
of a misdemeanor. 

The punishment is a minimum of ten 
(10) days and a maximum of three {3) years 
and/or a fine of not less than $10 nor 
more than $5000, either or both. 

The gravaman of the offense is fail
ure to put the buyer on notice and this 
statute offers no protection to the lien 
holder. 

Section 36-9-319, which appears in 
the Uniform Commercial Code, makes it a 
misdemeanor for any person to 

(1) 
(2) 

(3) 

(4) 

(5) 

(6) 

sell or dispose of 
any personal property subject 
to a security interest 
except property titled by 
the Highway or Wildlife 
Departments (motor vehicle 
and boats) 
without the written consent 
of the secured party, and 
shall fail to pay the debt 
within 10 days or 
fail to deposit the amount 
of the debt with the clerk 
of Court of Common Pleas. 

The penalty is a fine of up to $500 
and/or one (1) year in jail. 

Both sections grant the magistrate 
jurisdiction if the value of the property 
is less than $50 and, of course, restrict 
the penalties to 30 days or $200. 

The magistrate should be familiar 
with both these code sections, since 
problems in these areas arise with some 
frequency. Reference should be made to 
the actual statute for further clarifica
tion. 



Congratulations to J. Neil McDonald! 
He has recently been appointed as a 
magistrate in Darlington County. Judge 
McDonald's address is 310 West College 
Avenue, Hartsville, SC 29550. 

Judge McDonald is taking former 
Judge Edward M. Bryant's place as magis
trate. 

Also, Judge Franklin D. Lee has 
recently announced his resignation as 
magistrate of Dillon County. 

Several corrections have been brought 
to our attention regarding the List of 
Judges 1982. Wendell Adams, magistrate 
of Colleton County, initials need to be 
changed. Instead of reading Wendell S. 
Adams, it should be Wendell 0. Adams. 

Another correction was brought to 
our attention by Judge R. A. Crowe of 
Pickens County. His trial hours need 
to be changed to read from 1:00 p.m. un
til 6:00 p.m. 

If there are any more corrections 
that need to be made, please do not 
hesitate to bring them to our attention! 

1'1' 
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